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CERCLA 104(e) INFORMATION REQUEST

URGENT LEGAL MATTER: PROMPT REPLY REQUESTED

VIA CERTIFIED MAIL #7010 2780 0002 4354 7675

Mr. Jonathan Carroll

For Lazarus Texas Refinery I, LLC
16055 Space Center Blvd, Suite 235
Houston, Texas 77062-6212

Re:  Falcon Refinery Superfund Site, Southeast of Ingleside in San Patricio County, Texas
SSID No. 06TN and SSID No. 06MC

Dear Mr. Carroll;

The U.S. Environmental Protection Agency (EPA) seeks cooperation from the Lazarus Texas Refinery I,
LLC (LTRI), a Delaware limited liability company recognized by the Texas Secretary of State to
conduct business in Texas, in providing information and documents relating to the Falcon Refinery
Superfund Site located southeast of Ingleside in San Patricio County, Texas (Site). The EPA has
obtained information that LTRI has purchased the Site from the National Oil Recovery Corporation
(NORCO) and Norcorom Industries, SRL (NORCO-SRL). NORCO is a potentially responsible party
(PRP) for this Site.

The EPA is seeking information from LTRI in order to understand the corporate organizational
structures (parents, subsidiaries, and related entities) in connection with the purchase of the Site by
LTRI. The EPA is also seeking information related to LTRI’s liability for the Site under the
Comprehensive Environmental Response, Compensation, and Liability Act (see Enclosure 4,
Attachments 6 and 7, two EPA Memorandums).

This information request is not a determination that you or any of the related entities are responsible or
potentially responsible for contamination that occurred at the Site. The EPA is sending this letter to aid
the Agency in understanding the nexus of LTRI and related entities to the Site. The EPA does not expect
you or any related entities to pay for or perform any site-related activities at this time. If the EPA
determines that LTRI and/or any of the related entities are responsible or potentially responsible for
response activities at the Site, you will receive a separate letter clearly stating such a determination as
well as the basis the EPA has for the determination.
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Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA), Section 104(e),
42 U.S.C. § 9604(e), gives the EPA the authority to require you to respond to this information request
{see Enclosure 1). We encourage you give this matter your full attention, and we respectfully request

that you respond fo this request for information within thirty (30) days of its receipt of this letter. You

may designate another official with the requisite authority to respond on your behalf. However, failure
to respond to this information request may result in the EPA seeking penalties of up to $37,500.00 per
day of violation. In addition, furnishing false, fictitious or fraudulent statements or representations is
subject to criminal penalty under 18 U.S.C. § 1001. Further, failure to comply with this information
request may materially jeopardize your otherwise possible BFPP qualification.

Please provide your written response to Mr. Robert Werner, Enforcement Officer, at the address
included in the Information Request. Please refer to the enclosures below, which include important
instructions and definitions, as well as the questions for response, in the preparation of your reply to this
Information Request.

If you have any questions regarding this letter, contact Mr. Robert Werner at (214) 665-6724. For legal
questions concerning this letter, please have your legal counsel contact Ms. Gloria Moran, Attorney, at
(214) 665-3193. Thank you for your attention to this matter.

Sincerely yours,

Associate Director
Technical and Enforcement Branch (SF-T)
Superfund Division

Enclosures (4)

cc: Lazarus Texas Refinery I, LLC



ENCILOSURE 1
FALCON REFINERY SUPERFUND SITE
INFORMATION REQUEST

Under the Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA), commeonly
known as the federal “Superfund” law, the U.S. Environmental Protection Agency (EPA) responds to the
release or threat of release of hazardous substances, pollutants or contaminants into the environment to stop
additional contamination and to clean-up or otherwise address any prior contamination.

The EPA is requesting information under CERCLA Section 104(e). Section 104(e) may be found in the United
States Code (U.S.C.) at Title 42 Section (section is denoted by the symbol “§) 9604(e) 42 U.S.C. § 9604(e).

Pursuant to the authority of CERCLA §104{e), you are hereby requested to respond to the enclosed information
request. If you have any questions concerning the Site’s history or this information request letter, please contact
Mr. Robert Werner, the designated Enforcement Officer for the Site, at phone number (214) 665-6724, fax
number (214) 665-6660 or via email at werner.robert@epa.gov. Please mail your response within 30 calendar
days of your receipt of this request to the following address:

Mr. Robert Werner, Enforcement Officer

Superfund Enforcement Assessment Section (6SF-TE)
U.S. EPA, Region 6

1445 Ross Avenue

Dallas, Texas 75202-2733

If you or your attorney has legal questions that pertain to this information letter request, please contact
Ms. Gloria Moran at phone number (214) 665-3193 fax number (214) 665-6460 or via email at moran. gloria-
small@epa.gov. For contact via mail, use the following address:

Ms. Gloria Moran, Attorney

Office of Regional Counsel (6RC-S)
U. S. EPA, Region 6

1445 Ross Avenue

Dallas, Texas 75202-2733

BACKGROUND INFORMATION

The Falcon Refinery Superfund Site (Site) is the location from which the now-closed Falcon Refinery had
operated. The Site is located southeast of the city limits of the City of Ingleside, in San Patricio County, Texas.
The Site's land area approximates 101.5 acres and is comprised of four separate parcels of land; a 9.145 acre
parcel, a 50.113 acre parcel, a 28 acre parcel, and a 14.24 acre parcel. The 9.145 acre parcel is situated on the
northwest side where IFarm-to-Market Road 2725 and Bishop Road/County Road 4717 intersect. The 50.113
acre parcel is situated on the southeast corner where Farm-to-Market Road 2725 and Bishop Road/County Road
4717 intersect. The 28 acre parcel is adjacent to the southeast side of the 50.113 acre parcel and both parcels are
adjacent to the southwest side of County Road 4717. The 14.24 acre parcel is bounded on its southeast side by
Redfish Bay and contains land areas on both sides of County Road 4692.



Primary processing activities at the now-closed Falcon Refinery had been conducted on the 50.113 acre parcel.
Transfer of materials between barges and storage tanks occurred at the dock facility on the 14.24 acre parcel.

” and documented the follomng ‘hazardous substances: cyclohexane methlycyclohexane, toluene, ethylbenzcne

xylenes (totals), fluoranthene, pyrene, benzo(a)anthracene, chrysene, benzo(b)fluoranthene,
benzo(k)fluoranthene, benzo(a)pyrene, ideno(1,2,3-cd)pyrene, benzo(g,h,i)perylene, aluminum, arsenic, barium,
cadmium, chromium, copper, lead, manganese, mercury, nickel, selenium, thallium, vanadium, and zinc. The
findings of an Expanded Site Inspection, completed in November 2000, revealed releases from the Site of the
following hazardous substances: fluoranthene, pyrene, benzo(a)anthracene, chrysene, benzo(b)fluoranthene,
benzo(k)fluoranthene, benzo(a)pyrene, ideno(1,2,3-cd)pyrene, enzo(g,h,i)perylene, dibenz(a,h,)anthracene,
barium, manganese, and mercury.

On May 28, 2003, the EPA notified NORCO in a Special Notice letter by certified mail of its potential liability
under CERCLA. The May 28, 2003, letter requested NORCO to respond to the EPA with a good-faith offer to
perform a removal action and commence remedial activities at the Site. The EPA and NORCO reached an
agreement that called for NORCO to pay past costs, perform a removal action and commence a Remedial
Investigation and Feasibility Study at the Site. On June 9, 2004, the EPA issued the Administrative Order on
Consent for Removal Action (CERCLA Docket Number 06-04-04) and the Administrative Order on Consent
for Remedial Investigation and Feasibility Study (CERCLA Docket Number 06-05-04) to NORCO in
connection with the Site.

In a letter to NORCO dated March 28, 2011, the EPA determined it necessary to take over the performance of
the remaining work required by the two Administrative Orders of Consent. The EPA invoked the work takeover
provisions of the two Administrative Orders of Consent because NORCO defaulted in the performance of the
terms and conditions of the Removal Order and the RI/FS Order.

In the May 2, 2011, Agreed Order for Resumption of Removal Action signed by NORCO, the EPA
withdrew the work takeover of the remaining work required for the removal action at the Site.

On February 29, 2012, NORCO sold the Site to Lazarus Texas Refinery I, LLC (L'TRI). In the agreement of
the sale, Lazarus Energy Holdings L1.C (LEH) and L'TRI were identified as “jointly and severally”
responsible for “costs, expenses and penalties” connected to the Site. Although LTRI, acting for NORCO,
continues to perform the removal action, there have been many removal activity delays. I.TRI has attributed
these disruptions to its difficulty in making timely payments to its contractors.

In the September 26, 2011, Agreed Order for Resumption of the RI/FS signed by NORCO containing terms
for performing the remaining RI/FS work, the EPA withdrew the work takeover of the remaining work
required for the RI/FS at the Site. NORCO, however, failed to perform in accordance with this Agreed
Order. In a Notice of Deficiencies to NORCO dated October 26, 2011, the EPA requested that NORCO
remedy the deficiencies within thirty days. On December 11, 2011, the EPA determined that NORCO had
not remedied any of the deficiencies related to the RI/FS action. The EPA, again, found NORCO to be in
default and began the process of fully taking over the performance of the RI/FS action. The EPA continues

to perform the RI/FS at the Site,



ENCLOSURE 2
INFORMATION REQUEST
INSTRUCTIONS AND DEFINITIONS

INSTRUCTIONS

1. Please provide a separate narrative response for each and every Question and subpart of a Question set
forth in this Information Request.

2. Precede each answer with the Question {or subpart) and the number of the Question (and the letter of a
subpart of a Question, if applicable) to which it corresponds.

3. If information or documents not known or not available to you as of the date of submission of a response
to this Information Request should later become known or available to you, you must supplement your
response to the U.S, Environmental Protection Agency (EPA). Moreover, should you find, at any time,
after submission of your response, that any portion of the submitted information is false or misrepresents
the truth, or, though correct when made, is no longer true, you must notify the EPA of this fact as soon
as possible and provide the EPA with a corrected response.

4, For each document produced in response to this Information Request, indicate on the document, or in
some other reasonable manner, the number of the Question (and the letter of a subpart of a Question, if
applicable) to which it responds.

5. You may assert a business confidentiality claim covering part or all of the information which you submit
in response to this request. Any such claim must be made by placing on (or attaching to) the
information, at the time it is submitted to the EPA, a cover sheet or a stamped or typed legend or other
suitable form of notice employing language such as "trade secret," "proprietary,” or "company
confidential." Confidential portions of otherwise non-confidential documents should be clearly
identified and may be submitted separately to facilitate identification and handling by the EPA. If you
make such a claim, the information covered by that claim will be disclosed by the EPA only to the
extent, and by means of the procedures, set forth in subpart B of 40 CFR Part 2. If no such claim
accompanies the information when it is received by the EPA, it may be made available to the public by
the EPA without further notice to you. The requirements of 40 CFR Part 2 regarding business
confidentiality claims were published in the Federal Register on September 1, 1976, and were amended
September 8, 1976, and December 18, 1985.

6. Personal Privacy Information. Personnel and medical files, and similar files the disclosure of which to
the general public may constitute an invasion of privacy should be segregated from your responses,
included on separate sheet(s), and marked as “Personal Privacy Information.”

7. Obiections to questions, If you have objections to some or all the questions within the Information

Request Letter, you are still required to respond to each of the questions.



DEFINITIONS

The following definitions shall apply to the following words as they appear in this enclosure;

1.

The terms "and" and "or" shall be construed either disjunctively or conjuncti\}ely as neccssary to bring -

within the scope of this Information Request any information which might otherwise be construed to be
outside its scope.

The term "any", as in "any documents" for example, shall mean "any and all.”

The term "arrangement” means every separate contract or other agreement between two or more
persons.

The terms "document(s)" and "documentation" shall mean any object that records, stores, or presents
information, and includes writings of any kind, formal or informal, whether or not wholly or partially in
handwriting, including by way of illustration and not by way of limitation, any invoice, manifest, bill of
lading, receipt, endorsement, check, bank draft, canceled check, deposit slip, withdrawal slip, order,
correspondence, record book, minutes, memorandum of telephone and other conversations including
meetings, agreements and the like, diary, calendar, desk pad, scrapbook, notebook, bulletin, circular,
form, pamphlet, statement, journal, postcard, letter, telegram, telex, telecopy, telefax, report, notice,
message, analysis, comparison, graph, chart, map, interoffice or intra office communications, photostat
or other copy of any documents, microfilm or other film record, any photograph, sound recording on any
type of device, any punch card, disc pack; any tape or other type of memory generally associated with
computers and data processing (together with the programming instructions and other written material
necessary to use such punch card, disc, or disc pack, tape or other type of memory and together with the
printouts of such punch card, disc, or disc pack, tape or other type of memory); and (a) every copy of
each document which is not an exact duplicate of a document which is produced, (b) every copy which
has any writing, figure or notation, annotation or the like on it, (¢) drafts, (d) attachments to or
enclosures with any document and (e} every document referred to in any other document.

The term "identify" means, with respect to a natural person, to set forth the person's name, present or last
known business and personal addresses, email address(es), and telephone numbers, and present or last
known job title, position or business. Also provide e-mail addresses.

The term "identify" means, with respect to a corporation, partnership, business trust or other association
or business entity (including, but not limited to, a sole proprietorship), to set forth its full name, address,
and legal form (e.g. corporation [including state of incorporation], partnership, etc.), organization, if
any, a brief description of its business, and to indicate whether or not it is still in existence and, if it is no
longer in existence, to explain how its existence was terminated and to indicate the date on which it
ceased to exist. Also provide e-mail addresses.

The term "identify" means, with respect to a document, to provide the type of document, to provide its
customary business description, its date, its number, if any (invoice or purchase order number), subject
matter, the identity of the author, addressor, addressee and/or recipient, and the present location of such
document.

The term "person" shall have the same definition as in Subsection 101 (21) of CERCLA, 42 U.S.C. §
9601 (21).



10.

12.

13.

The term “Site” shall mean and include the Falcon Refinery Superfund Site (Site). The Site is the
location from which the now closed Falcon Refinery had operated. The Site is located southeast of the
city limits of the City of Ingleside, in San Patricio County, Texas. The Site's land area approximates

....101,5 acres and.is. comprised of four separate parcels.of land; a. 9.145 acre parcel, a.50,113 acre parcel,a.......oo

28 acre parcel, and a 14.24 acre parcel. The 9.145 acre parcel is situated on the northwest side where
Farm-to-Market Road 2725 and Bishop Road/County Road 4717 intersect. The 50.113 acre parcel is
situated on the southeast corner where Farm-to-Market Road 2725 and Bishop Road/County Road 4717
mntersect, The 28 acre parcel is adjacent to the southeast side of the 50.113 acre parcel and both parcels
are adjacent to the southwest side of County Road 4717. The 14.24 acre parcel is bounded on its
southeast side by Redfish Bay and contains land areas on both sides of County Road 4692,

The terms "you” or “your” or "Respondent” shall mean the addressee of this Request, the addressee's
officers, managers, employees, contractors, trustees, partners, successors and agents.

Words in the masculine shall be construed in the feminine, and vice versa, and words in the singular
shall be construed in the plural, and vice versa, where appropriate in the context of a particular question
or questions as necessary to bring within the scope of this Information Request any information which
might otherwise be construed to be outside its scope.

All terms not defined herein shall have their ordinary meaning, unless such terms are defined in
CERCLA, RCRA, 40 CFR Part 300 or 40 CFR Parts 260-280, in which case the statutory or regulatory

definitions shall apply.

104(e) INFORMATION REQUEST LETTER (Instructions & Definitions, Enclosure 2) Page 3 of 3
Falcon Refinery (06MC)



ENCLOSURE 3
FALCON REFINERY SUPERFUND SITE
INFORMATION REQUEST

Please identify the person(s) that answer the below questions on behalf of the Lazarus Texas Reﬁnery 1,
LLC (LTRI) and/or for any person and/or business entity listed in the following question Number 2.
Please also include that person(s) contact information address, phone number, fax number, and e-mail
address.

Does LTRI wish to designate an individual for future correspondence from the U.S. Environmental
Protection Agency (EPA)? If yes, please provide the individual's name, address, telephone number, and
fax number.

Please identify the organizational relationships, if any, that now exist between L.TRI and the following
person and business entities. Provide supporting documentation that describes the organizationally
relationships, if any, that exist between all of the following entities;

A.

B.

Jonathan Carroll.

Blue Dolphin Energy Company, a Delaware corporation, recognized by the Texas Secretary of
State.

Carroll & Company Financial Holdings L.P, a Texas limited partnership, recognized by the Texas
Secretary of State,

Lazarus Financial, LLC, a Texas limited liability company, recognized by the Texas Secretary of
State,

Lazarus Energy Holdings LLC (LEH), a Delaware limited liability company, recognized by the
Texas Secretary of State.

Lazarus Energy L.LC, a Delaware limited liability company, recognized by the Texas Secretary
of State.

Lazarus Texas Refinery 11, LLC, a Delaware limited liability company, recognized by the Texas
Secretary of State,

Apollo Management VI, L.P., a Delaware limited partnership, recognized by the New York
Division of Corporations.

1) What is the relationship of Apollo Management VI, L..P., to LEH?
2) Please provide supporting documentation.
AP Energy Investors, LI.C.

D What is the relationship of AP Energy Investors, LLC to LEH?
2) Please provide supporting documentation.



J. National Oil Recovery Corporation (NORCO).

K. Norcorom Industries, SRL (NORCO-SRL).

Please identify the relationships, if any, that nowex1st Béfweeﬁ Jonathan Cauoll and thefollowmg S

business entities;

A. Blue Dolphin Energy Company, a Delaware corporation, recognized by the Texas Secretary of
State.

B. Carroll & Company Financial Holdings LP, a Texas limited partnership, recognized by the Texas
Secretary of State,

C. Lazarus Financial, LI1.C, a Texas limited liability company, recognized by the Texas Secretary of
State,

D. LLEH, a Delaware limited liability company, recognized by the Texas Secretary of State.

E. Lazarus Energy L.I.C, a Delaware limited liability company, recognized by the Texas Secretary
of State.

E.. L.TRI, a Delaware limited liability company, recognized by the Texas Secretary of State.

G. Lazarus Texas Refinery I1, LLC, a Delaware limited liability company, recognized by the Texas

Secretary of State.

H. Apollo Management VI, L.P., a Delaware limited partnership, recognized by the New York
Division of Corporations.

L. National Oil Recovery Corporation (NORCO).
J. Norcorom Industries, SRL (NORCO-SRL).

Is LTRI the current sole owner of the Falcon Refinery Superfund Site (Site)? If L TRI is not the Site’s
current sole owner, please identify the name(s) of any other person(s), entity, and/or entities that became
owner(s) of any part, or of any percentage, of the Site after February 29, 2012, the date that the property
was conveyed by NORCO. Please include a copy of the instrument(s) that document(s) any sale(s) or
exchange(s) of any part of the Site, or of any percent of the Site, from LRTI to another person, entity,
and/or entities after February 29, 2012.

Narrative in Letter Agreement, February 23, 2012, (see Enclosure 4, Attachment 2, Letter Agreement)
states that “Norco [NORCO] and LEH and LTR [LTRI] have negotiated the sale and conveyance of the
Falcon Refinery to LTR [LTRI] pursuant to the following terms and provisions...The purchase price for the
Property shall consist of LTR [LTRI] paying Norco [NORCO] and a Related Company a total of Three
Million Five Hundred Thousand Dollars ($3,500,000.00) cash...The Three Million Five Hundred Thousand
Dollars ($3,500,000.00) cash [sale price] will be represented by promissory notes (the "Notes") made
payable to Norco [NORCO)] or order, and/or a Related Company, with interest on a reducing principal at the
rate of five percent (5%) per annum, and payable in agreed monthly installments.” Considering the above
information, please answer the following questions:



A, ldentify names and addresses of representatives from NORCO that buyers dealt with in this sale
agreement.

oeBe Identify. names and addresses of representatives from Norcorom Industries, SRL (NORCO-SRL)

that buyers dealt with in this sale agreement.

C. Identify names and addresses of representatives from any “Related Company” that is/was related
to NORCO and/or to NORCO-SRI. that buyers dealt with in this sale agreement.

D. ldentify all payment dates and dollar payments that buyers agreed to pay to NORCO for this
purchase.

E. Identify all payment dates and dollar payments that buyers agreed to pay to NORCO-SRL for
this purchase,

F. Identify all payment dates and dollar payments that buyers agreed to pay to any “Related
Company” that is/was related to NORCO and/or to NORCO-SRL for this purchase.

G. Provide copies of documents that confirm dates and dollar payments made by buyers to
NORCO.

H. Provide copies of documents that confirm dates and dollar payments made by buyers to
NORCO-SRL.

L. Provide copies of documents that confirm dates and dollar payments made by buyers to any

“Related Company” that is/was related to NORCO and/or to NORCO-SRL.

7. Are there any documented or undocumented agreements and/or understandings that imply, indicate or
specify that LTRI and/or any other person or business entity will pay to NORCO, to NORCO-SRL, to
any “Related Company” that is/was related to NORCO and/or to NORCO-SRL, and/or to agents,
representatives, shareholders, bondholders, or creditors of NORCO, NORCO-SRL, and/or any “Related
Company” that is/was related to NORCO and/or to NORCO-SRI. any amount greater than 3.5 million
dotllars for the purchase of the Site? If your answer to this question is yes, please explain and provide
supporting documentation,

8. Narrative in Letter Agreement, February 23, 2012, (see Enclosure 4, Attachment 2, Letter Agreement)
states that “Norco [NORCO] and LEH and LTR [LTRI] have negotiated the sale and conveyance of the
Falcon Refinery to LTR [LTRI] pursuant to the following terms and provisions...LEH and LTR [LTRI],
jointly and severally, assuming and being solely responsible for costs, expenses and penalties in any way
relating to...the EPA mandated clean-up contemplated and provided for under the AOC's and Agreed
Orders...”

Considering the above information, please respond to the following:

A. Please identify all persons and/or entities that are responsible for costs, expenses and penalties in
any way relating to LTRI’s ownership of the Site.

104(e) INFORMATION REQUEST LETTER (Questions, Enclosure 3} Page3 of 5
Falcon Refinery (06MC)



B. The EPA sent a Demand Letter, dated September 19, 2012, to NORCO’s registered agent (See
Enclosure 4, Attachment 3, Demand Letter). The Demand Letter’s stated subject is
“Administrative Order on Consent for Remedial Investigation and Feasibility Study

.Replenishment.of Special Account.#2,.Falcon Refinery. Superfund Site 06MC.” The Letter states ..

that “EPA is notifying you of your client’s noncompliance with the above-referenced Order for
failure to pay EPA’s costs demanded by EPA’s bill dated March 09, 2012, Amount now due is
$209,036.12. To date, the EPA has not received this reimbursement amount from NORCO.

1) Has LTRI, LEH, or any person, and/or any other business entity reimbursed the
$209,036.12 replenishment payment to NORCO? If your answer is yes, please provide
copies of a canceled check(s), electronic transfer receipt(s), etc., to verify payment(s) of
the $209,036.12 replenishment amount to NORCO. If your answer is no, please answer
the following questions:

a. Does LTRI intend to pay the $209,036.12 replenishment payment directly to
EPA? If yes, please identify the date that I.TRI intends to transmit the payment to
the EPA; or

b. Does LEH intend to pay the $209,036.12 replenishment payment directly to EPA?
If yes, please identify the date that LEH intends to transmit the payment to the

EPA.

The EPA has learned that performance of NORCO’s Removal Action at the Site is delayed
because of LTRI’s lack of funds. Please provide documentation that shows L TRI’s financial
ability to complete NORCO’s Removal Action at the Site.

e

D. The EPA has assessed $500,000.00 in stipulated penalties in connection with the response
actions at this Site. Does LTRI, LEH, or any person, and/or business entity intend to pay this
penalty amount to the EPA?

9. Introductory paragraph of the Letter Agreement (see Enclosure 4, Attachment 2, Letter Agreement)
states that, “...LEH and LTR [LTRI] are aware that the Falcon Refinery has been designated by the
Environmental Protection Agency ("EPA") as a Superfund Site and is subject to remediation and clean-
up in accordance with two Administrative Orders On Consent...” Article II, paragraph 2.5 of the Letter
Agreement states that, “As part of the consideration for Norco [NORCO] and/or a Related Company
conveying the Property to LTR [LLTRI] in accordance with the terms and provisions of this Letter
Agreement, LEH and LTR [LTRI], jointly and severally, do hereby unequivocally state as follows: THAT
THEY HAVE CONDUCTED THEIR OWN INDEPENDENT INVESTIGATION OF THE PROPERTY,
AND ARE SATISFIED THAT THE PROPERTY IS SUITABLE FOR THE PURPOSES FOR WHICH
ILEH AND/OR LTR [LTRI] INTENDS TO USE THE PROPERTY...” (emphasis in original)

Considering the preceding statements, and if LTRI is the Site’s current sole or joint owner, did LTRI,
conduct “all appropriate inquiries” in an attempt to qualify for landowner liability protections provided
by the Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA) (see
Enclosure 4, Attachments 6 and 7, Two EPA Memorandums)? If your answer to this question is yes,
please respond to the following:

104(e) INFORMATION REQUEST LETTER (Questions, Enclosure 3) Page 4 of 5
Faicon Refinery (06MC})



A. Provide copies of all documents in your possession that identify “all appropriate inquiries”
and/or efforts that you believe qualify LTRI for landowner liability protection as a bona fide

_..prospective purchaser (BFPP). provided by CERCIA, including the ‘“Phase I Environmental Site.

Assessment” or equivalent “due diligence” document(s) that was completed prior to
February 29, 2012,

B. Please explain whether LTRI, or any person and/or any business entity listed above in question
Number 2 is now, or ever was, affiliated with NORCO through any contractual, corporate or
financial relationship, including bankruptcy or other corporate restructuring. Please include any
supporting documentation. (Note: Such relationship does not involve an instrument by which
title to the Site was conveyed or financed by contract for goods or services).

C. From February 29, 2012, until the present day, has L'TRI, and/or any person(s), business entity,
and/or entities that currently share with LTRI any ownership for any part and/or any percentage
of the Site, exercised appropriate care with respect to hazardous substances found at the Site by
taking “reasonable care to prevent releases?”

104(e} INFORMATION REQUEST LETTER (Questions, Enclosure 3) Page 5 of 5
Falcon Refinery (06MC)



6.

ENCLOSURE 4
FACLON REFINERY SUPERFUND SITE
INFORMATION REQUEST

v SUPPORTING DOCUMENTS (SITE INFORMATION)

Aerial photo of the Site area overlaid with boundary lines for a 9.145 acre parcel of land, a 50.113 acre
parcel of land, a 28.00 acre parcel of land, and a 14.24 acre parcel of land. These four parcels, when
combined, comprise the Falcon Refinery Site’s total land area.

Letter Agreement dated February 23, 2012, between National Qil Recovery Corporation and
Mr. Jonathan Carroll, Director, Lazarus Energy Holdings L.LL.C and to Mr, Jonathan Carroll, Director,
Lazarus Texas Refinery I, LLC.

Demand Letter dated September 19, 2012, from the EPA to Richard F. Bergner, registered agent for
NORCO, advising that NORCO had failed to replenishment the Special Account #2, Falcon Refinery
Superfund Site 06MC.

Special Warranty Deed with Vendor's Lien, executed February 29, 2012, documenting that NORCO
sold to L'TRI an 87.258 acre land area identified as “Refinery Land,” (first part of the Site) and a 14.24
acre land area identified as “Barge Dock,” (second part of the Site)

Special Warranty Deed and Bill of Sale, executed February 29, 2012, documenting that Norcorom
Industries SRL sold to LRTI a 14.24 acre land area identified as “Barge Dock (the second part of the
Site).

EPA Memorandum, March 6, 2003, Interim Guidance Regarding Criteria Landowners Must Meet in
Order to Qualify for Bona Fide Prospective Purchaser.

EPA Memorandum dated Setember 21, 2011, Subject: Enforcement Discretion Guidance Regarding the
Affiliation Language of CERCLA’s Bona Fide Prospective Purchaser and Contiguous Property Owner
Liability Protections.
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02/28/2012 Nercorem Industries SRL to Lazarus Texas Refinery |, LLC (LTRI) the 14.24 acre Barge Dock, Deed #515662,

SDMS #684139; 02/29/2012 National Oil Recovery Carporation (NORCO) to LTRI the 87.258 acre Refinery Land comprised of a

9.145 acre parcel, 2 50.113 acre parcel, and a 28 acre parcel, and the previously identified 14.24 acre Barge Dock, Deed #615663,
SDMS #664144; 08/17/1998 NORCO sells to Pi Energy Corporation (PEC) the 2.5 acre parcel, Deed #465401, SDMS #6564214.

k. NORCO\to™ PEC
S2.5acnes
L1 4 = T

NORCOLto ! LTRI

Tracte3
28Facres

Falcon Refinery
Property Descriptions

San Patricio County, TX

to;LTRI
NORCO to LTRI

«14.24) acres, Barge Dock

Property Type
mﬂarge Dock (14.24 ac)

EPEC Property (2.5 ac)
mRefinery Land (87.258 ac)

EPARegion 6 SF "5 %,

GIS Support %
Dallas, TX i
August 18,2012 %,
cacanare manTIR IR

20120814MLD1




Attachment No. 2



NATIONAL Ol RECOVERY CORPORATION
2001 AN BOULBRVARD, #520
LONGISLAND, NBW YORK 11509

(516) 239-8735

February 23, 2012

Mr, Jonathan Carroll

Director,
‘Lazarog Energy Holdings, LLC
801-Travis, Suite 2100
Houston, Texas 77002

Mr. Jonathan Carroll

Director :

Lazarus Texas Refinery [, LLC
801 Travis, Suite 2100

------------ I:I- ﬁjgtm-;—ﬂrmﬁl?oﬁz T T
In Re: Falcon Refinery

Gentlemen:

Representatives of National O}t Recovery Corporation (“Norco™) and Lazarus Energy
Holdings, LLC, a Delaware limited liability company authorized to do business in Texas (“LEH™)
have discussed the prospec ubsidis ;
Delaware limited Hability company authorized to do business in Texas (“LTR

laf npany’), Norco’s Jand,

an Patricio County, Texas, and .
commonly known as the “Falcon Reﬁnc'-,ry.” LEH and LTR are aware that the Falcon Refinery has
been designated by the Environmental Protection Agency (“EPA”) as a Superfund Site and is subject

~ to remediation and clean-up in accordance with two Administrative Orders On Consent, dated June
9, 2004, between the EPA and Norco] to which reference is hereby made for all putposes (the
“A0C’s”), as well as an Agreed Order for resumption of removal work, dated May 2, 2011
(“Removal Action Agreed Order™), and[an Agreed Order for resumption of Remedial Investigation
and Feasibility Study, dated September 26, 2011 ((RUFS Agreed Order”) (collectively, the “Agreed
Orders”). In addition LEH and LTR ark aware that Norco has received from the EPA a Notice Of
Deficiencies, dated October 26, 2011, l{clative to the RI/FS Agreed Order, and since then the EPA
has taken over the work contemplated by the RI/FS Agreed Order and related AOC.

Notrco and LEH and LTR have negotiated the sale and conveyance of the Falcon Refinery
to LTR pursuant to the following terms and provisions:

ARTICLE I, Definitions. For pufposcs P’f this Letter Agreement, the following terms shall have the
i

meanings set forth below: |
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1.1 Refinery Land. éhall mean the surface only of the certain 87.258 acres of
land, more or less, situated in San Patricio County, Texas, and described by metes and
bounds in Exhibit “A” attached hereto and made a part hereof for all purposes (the “Refinery
Land*), together with all improvements located thereon, and all and singular the rights and
appurtenances pertaining to the Refinery Land, including, but not limited to, all of Norco’s
rights, titles and interest, if any, in and to all adjacent easements, streets, alleys rights of way,
rights of ingress and egress, stnps and gores.

| \
1.2.  Refinery Bquipment. Shall mean in addition to the improvements located on
the Refinery Land, all of the personal property, fixtures and equipment described in Exhibit
“B,” attached hereto and made a part hereof for all purposes (the “Refinery Equipment”),

1.3. _ Barge Dock, Sh;all mean the surface only of the certain 14.24 acres of land,

more or less, situated in San Patricio County, Texas, and described by metes and bounds in
the Exhibit “C,” attached hereto and made a part hereof for all purposes (the “Barge Dock™),

* together with all improvements located thereon, and all and singular the rights and
appurtenances pertaining to the Barge Dock.

1.4, Ppipelines And Equipment. Shall mean all pipes, pipelines, valves, metering
equipment, pumps, if any, in, oti or under (i) the Refinery Land, (ii) the Refinery Equipment,
and (iii) the Barge Dock (collec?:tively the “Pipelines And Equipment”).

1.5, Superior Lease Aggeement Shall mean the certain Lease Agreement, dated
January 16, 2006, by and between Notco and Superior Crude Gathering, Inc. (“Superior”)
(the “Superior Lease Agreement™), as amended from time to time, true and correct copies of
which have been delivered to LEI"I the receipt of which is hereby acknOWIedged by LEH.

1.6.  Permitted Egcumbrggce Shall mean all as set out in Exhibit “D,” attached
hereto and made a part hereof for all purposes.

1.7. The items described in 1.1 through 1.5, above, are hercin collectively called
or referenced to as the “Property :

ARTICLE 11, Eurchase Price. Assg,lmptlon Of Obligations, Indemnities.

2.1.  The purchase price for the Property shall consist of LTR paying Norco and
aRelated Company a total of Three Million Five Hundred Thousand Dollars ($3,500,000.00)
cash, in the manner and as set forth in 2.3. hereof, and LEH and L.TR, jointly and severally,

. assuming and being solely responsible for costs, expenses and penalties in any way relating
to (i) the EPA mandated. clean-up contemplated and provided for under the AOC's and
- Agreed Orders, currently, including but not limited to, and consisting of: (A) estimated Six
Hundred Fifty-Five Thousand Dollars ($655,000.00) for the Removal Action clean-up; (B)
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estimated Five Hundred Thousand Dollars ($500,000.00) for the RI/FS clean-up; (C)
estimated Three Hundred Seventy-Five Thousand Dollars ($375,000,00) for EPA monitoring
costs; and (D) estimated Five Hundred Thousand Dollars ($500,000.00) EPA penalty; and
(E) estimated Two Hundred Fifty Thousand Dollars ($250,000.00) rebate to Supetior as set
forthin 4.3, bereof,

2.2,  LEH and LTR acknowledge that the estimated clean-up, EPA monitoring
costs and EPA penalty set out in 2.1., above, are Norco’s best estimates of such costs and
penalty arrived at in reliance upon current information and data supplied by Norco’s clean-up
contractor, TRC Environmental, and the EPA. as to the EPA penalty and monitoring costs,
and that such costs and penalty may increase over time as the work proceeds, especially in
view of the fact the EPA is currently in charge of the RI/FS clean-up. Notwithstanding
anything in this Letter Agreement to the conirary, as part of the consideration for Norco

. conveying the Property to LTR, LEH and LTR, jointly and severally, shall be solely

responsible to the exclusion of Norco and/or a Related Company for any and ali costs and

" penalties attributable to, directly or indirectly, the clean-up under the AOC’s and Agreed

Orders and the rebate to Superior, with the further understanding that any sums paid out by
LEH or LTR to compiete the AQC’s and Agreed Orders to the EPA’s complete satisfaction,
and to refund Superior per 4.3., below, less than the estimated costs, expenses, penalties and
rebate to Superior set forth in 2 1., above, shall inure to LEH’s and/or LTR’s benefit.

© 2.3, TheThree Million Five Hundrqd Thousand Dollars ($3,500,000.00) cash will
be represented by promissory notes (the “No’@es”) made payable to Norco or order, and/or
a Related Company, with interest on a reducing principal at the rate of five percent (5%) pex
annum, and payable in agreed monthly installments. The Notes will be secured in their
payment by liens reasonably satisfactory to Norco and/or its Related Company.

- 24, Assecurity for the AOC’s, Norco caused two (2) letters of credit to be issued
iri favor of the EPA, each in the amount of Five Hundred Thousand Dollars ($500,000.00).
Norco is advised by the EPA that the EPA has cashed in said letters of credit and is holding
the cash proceeds in EP A controlled bank accounts to be used as needed. After the clean-up
is contemplated by the AOC’s has been complcted any funds remaining in the EPA’s
accounts shall remain the property of and be payable to Norco to the exclusion of LEH and
LTR

-2.5. As part of the consideration for Norco and/or a Related Company conveying
the Property to LTR in accordance with the terms and provisions of this Letter Agreement,
LEH and LTR, jointly and severally, do hereby unequivocally state as follows: THAT THEY
HAVE CONDUCTED THEIR OWN INDEPENDENT INVESTIGATION OF THE
PROPERTY, AND ARE SATISFIED THAT THE PROPERTY IS SUITABLE FOR
THE PURPOSES FOR WHICH LEH AND/OR LTR INTENDS TO USE THE
PROPERTY;
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LEH AND LTR, JOINTLY AND SEVERALLY, ACKNOWLEDGE THAT
NEITHER NORCO NOR ANY AGENT OF NORCO NOR ANY RELATED
COMPANY HAS MADE ANY WARRANTIES OR REPRESENTATIONS AS TO
THE PHYSICAL CONDITION, LAYOUT, ENVIRONMENTAIL CONDITION,
OPERATION OR ANY OTHER MATTER 'OR THING AFFECTING OR RELATING
TO THE PROPERTY OR THIS LETTER AGREEMENT, EXCEPT AS
SPECIFICALLY SET FORTH IN THIS LETTER AGREEMENT, AND THAT LEH
ANDLTR ARENOT RELYING UPON ANY STATEMENT OR REPRESENTATION
MADE BY ANY OTHER PERSON OR ENTITY THAT IS NOT EMBODIED IN
THIS LETTER AGREEMENT, LEH AND LTR, JOINTLY AND SEVERALLY,HEREBY
(A) EXPRESSLY ACKNOWLEDGE THAT NO SUCH WARRANTIES OR
REPRESENTATIONS HAVE BEEN MADE EXCEPT AS SPECIFICALLY SET

FORTH IN THIS LETTER AGREEMENT; (B) AGREE TO TAKE AND ACCEPT
THE PROPERTY "AS IS" SUBJECT TO ITS CONDITIONS ON THE CLOSING
DATE (SUBJECT - TO THE TERMS OF THIS LETTER AGREEMENT
CONCERNING TITLE), AND (C) AGREE THAT THE PROPERTY IS
SATISFACTORY TO LEH AND/OR LTR, JOINTLY AND SEVERALLY, IN ALL
RESPECTS. LEHANDLTR, JOINTLY AND SEVERALLY, ACKNOWLEDGE THAT
NORCO OR ITS RELATED COMPANY IS NOT LIABLE OR BOUND IN ANY
MANNER  BY ANY VERBAL. OR  WRITTEN  STATEMENTS,
REPRESENTATIONS, OR OTHER INFORMATION PERTAINING TO THE
PROPERTY OR ITS OPERATION OR‘ ANY OTHER MATTER OR THINGS
FURNISHED BY ANY REAL ESTATE BROKER, AGENT, EMPLOYEE,
SERVANT, OR ANY OTHER PERSON, UNLESS SPECIFICALLY SET FORTH
HEREIN. THE PROVISIONS OF THIS SECTION 2.5. SHALL SURVIVE THE CLOSING.

2.6.  Asadditional consideration forNorco and/or the Related Company conveying
the Property to LTR, LEH and LTR, jointly and severally, do hereby agree to INDEMNIFY,
DEFEND AND HOLD HARMLESS NORCO, ITS RELATED COMPANY AND THEIR
OFFICERS, DIRECTORS, SHAREHOLDERS, AGENTS AND ATTORNEYS
(COLLECTIVELY THE "INDEMNIFIED PARTIES”), FROM ANY AND ALL
LIABILITY, LIENS, DEMANDS, COSTS, JUDGMENTS, SUITS, EXPENSES AND

 CLAIMS OF ANY KIND OR CHARACTER ARISING OUT OF, IN CONNECTION

WITH, OR RELATING IN WHOLE OR IN PART TO OR IN ANY WAY CONNECTED
WITH (A) THE OPERATION, OWNERSHIP, CUSTODY OR CONTROL OF THE
PROPERTY SUBSEQUENT TO THE CLOSING AND/OR (B) ANY OPERATION OR
ACTIVITY HEREAFTER CONDUCTED BY LEH AND/OR LTR, OR ANY OF THEIR
AGENTS, CONTRACTORS, EMPLOYEES, LICENSEES, OR INVITEES, IN, ON,
ABOUT, UNDER, OR PERTAINING TO THE PROPERTY, INCLUDING, BUT NOT
LIMITED TO, CLAIMS FOR INJURY OR DEATH OF ANY PERSONS OR DAMAGE,
LOSS OR DESTRUCTION OF ANY PROPERTY,REAL ORPERSONAL, UNDER ANY
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THEORY OF TORT, CONTRACT, STRICT LIABILITY OR OTHERWISE, WHICH HAS
OCCURRED OR RELATES TO PERIODS OF TIME ON, OR AFTER THE CLOSING.
LEH AND LTR, JOINTLY AND SEVERALLY, FURTHER COVENANT AND AGREE
TO DEFEND ANY SUITS BROUGHT AGAINST ANY OF THE INDEMNIFIED
PARTIES ON ACCOUNT OF SAID CLAIMS AND TO PAY ANY JUDGMENTS
AGAINST ANY OR ALL OF THE INDEMNIFIED PARTIES RESULTING FROM ANY
SUCH SUIT OR SUITS, TOGETHER WITH ALL COSTS AND EXPENSES RELATIVE
TO ANY SUCH CLAIMS, INCLUDING, BUT NOT LIMITED TO, ATTORNEY"’S FEES
AND COURT COSTS. EACH OF THE INDEMNIFIED PARTIES SHALL HAVE THE
RIGHT TO PARTICIPATE AT ITS OWN COST AND EXPENSE IN THE DEFENSE OF
ANY SUIT OR CLAIM IN WHICH THEY (OR ANY OF THEM) MAY BE A PARTY
WITHOUT RELIEVING LEH AND/OR LTR OF THEIR OBLIGATIONS HEREUNDER.

L THEFOREGOING INDEMNITY SHALL APPLY WHETHER OR NOT ARISING

-~ QUT OF THE SOLE, JOINT, OR CONCURRENT NEGLIGENCE, FAULT OR STRICT

~. - LIABILITY OF ANY OF THE INDEMNIFIED PARTIES AND SHALL APPLY,
WITHOUT LIMITATION, TO ANY LIABILITY IMPOSED UPON ANY OF THE
INDEMNIFIED PARTIES AS A RESULT OF ANY THEORY OF STRICT LIABILITY
OR ANY OTHER DOCTRINE OF LAW OR EQUITY.

© 2.7,  ALL REPRESENTATIONS, COVENANTS, WARRANTIES AND
INDEMNITIES MADE HEREIN BY THE PARTIES SHALL BE CONTINUING AND
SHALL BE TRUE AND CORRECT ON AND AS OF THE DATE OF CLOSING WITH
THE SAME FORCE AND EFFECT ASIF MADE AT THAT TIME (AND SHALL INURE
TO THE BENEFIT OF THE RESPECTIVE SUCCESSORS AND ASSIGNS OF THE
PARTIES), AND ALL OF SUCH REPRESENTATIONS, COVENANTS, WARRANTIES,
ANDINDEMNITIES SHALL SURVIVE THE CLOSING AND THE DELIVERY OF THE -
CLOSING DOCUMENTS.

ARTICLE II; Closing,

3.1, At the closing, which is scheduled for February 29, 2012, Norco and the
Related Company shall convey the Refinery Land, the Refinery Equipment, the Barge Dock
and Pipelines And Equipment free and clear of all liens, claims or other encumbrances except
only for the Superior Lease Agreement and other “Permitted Encumbrances.” Said
conveyance shall contain the following provisions and shall be signed by LTR
acknowledging its acceptance of the language of such provisions:

GRANTOR HAS EXECUTED AND DELIVERED THIS DEED AND HAS
GRANTED, BARGAINED, SOLD AND CONVEYED THE PROPERTY, AND
GRANTEE HAS ACCEPTED THIS DEED AND HAS PURCHASED THE
PROPERTY, AS IS, WHERE IS, AND WITH ALL FAULTS, IF ANY, AND
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WITHOUT ANY REPRESENTATIONS OR WARRANTIES WHATSOEVER,
EXPRESS OR TMPLIED, WRITTEN OR ORAL, IT BEING THE INTENTION OF
GRANTOR AND GRANTEE TO EXPRESSLY NEGATE AND EXCLUDE ALL
REPRESENTATIONS AND WARRANTIES, INCLUDING, BUT NOT LIMITED TO
(A) THE CONDITION OF THE PROPERTY OR ANY ELEMENT THEREOF,
INCLUDING, WITHOUT LIMITATION, WARRANTIES RELATED TO
SUITABILITY FOR HABITATION, MERCHANTABILITY OR FITNESS FOR A

- PARTICULAR PURPOSE; (B) THE NATURE OR QUALITY OR CONSTRUCTION,

STRUCTURAL DESIGN OR ENGINEERING OF THE IMPROVEMENTS; (C) THE
QUALITY OF THE LABOR AND MATERIALS INCLUDED IN THE
IMPROVEMENTS, (D) THE SOIL CONDITIONS, DRAINAGE OR OTHER
CONDITIONS EXISTING AT THE PROPERTY WITH RESPECT TO ANY

ALL WARRANTIES CREATED BY AN AFFIRMATION OF FACT OR PROMISB

- OR BY ANY DESCRIPTION OF THE PROPERTY; (F) THE PRESENCE ON THE

PROPERTY OR RELEASED FROM THE PROPERTY OR SURROUNDING
AREAS, OF ANY HAZARDOUS SUBSTANCES, SOLID TOXIC CHEMICALS OR
OTHER MATERIALS; AND (G) ALL OTHER WARRANTIES AND
REPRESENTATIONS WHATSOEVER, EXCEPT THE WARRANTY OF TITLE
EXPRESSLY SET FORTH HEREIN.

: 3.2. A Bill of Sale, covering and conveying the Refinery Equipment and the
Pipelines And Equipment “AS IS,” “WHERE IS” and “WITH ALL FAULTS” in the form
substantially the same as that attached hereto as Exhibit “G” and made a part hereof.

3.3.  An Assignment without recourse of all of Noxrco’s rights, titles, interest and
obligations in, to and under the Superior Lease Agreement in the form substantially the same
as that attached hereto as Exhibit “H” and made a part hereof. <

. 3.4. Norco and the Related Company and LEH and/or LTR agtee to execute and
deliver at the Closing or cause to be executed and delivered at any time thereafier such other
documents as the other party hereto may reasonably require in order to fully consummate the
purchase, sale, conveyance, assumption of liabilities and indemnities contermplated
hereunder. :

3.5. Inaddition, LEH and/or LTR, jointly and severaly, shall assume and be solely
responsible for all of Norco’s obligations in, to and under the Superior Lease Agreement and
shall indemnify and hold harmless, jointly and severally, the Indemnified Parties arising in
any way out of and/or related to, directly or indirectly, the Superior Lease Agreement.

3.6.  Notwithstanding anything to the contrary in this Letter Agreement, LEH

'ackndwl_edges that it has requested title to the Property be conveyed to LTR as an



Mr. Ivar Siem
February 23, 2012

Page 7

accommodation to LEH. In view of such, LEIl does hereby guarantee (A) the prompt
payment of the Notes in accordance with their terms, (B) the prompt and faithful
performance of all of the obligations imposed on LTR under the lien documents, and (C) the
prompt and faithful performance of all of the other obligations assumed by and/or imposed
on LTR under this Letter Agreement including, but not limited to, the AOC’s and the
Agreed Orders.

ARTICLE IV, Miscellaneous.

4.1,  Clean-Up Payments. Retroactive to November 23, 2011, as part of the

ongoing consideration for the conveyance of the Property to LTR, LEH and LTR, jointly and
severally, shall fund on a current basis the clean-up program being conducted by Norco
pursuant to the Removal Action Agreed Order and related AOC, except for the escrow

amounts required under the Agreed Orders. Such funding shall mciude,wbut not be himited

© to, the items set forth in paragraphs 9 and 10 of the RI/FS Agreed Order. LEH and Norco,

subsequent to the Closing, shall use their combined best efforts to cause the EPA to reinstate
the RI/FS Agreed Order in favor of Norco the RI/FS Agreed Order, and if successful, LEH
and LTR, jointly and severally, shall be solely responsible for (and fund on a current basis),
costs also incurred in connection with clean-up activities required under the RI/FS Agreed
Order and related AOC. If1EH and Norco are not successful in causing the EPA to reinstate
the RUFS Agreed Order in favor of Norco, LEH and/or LIR, jointly and severally,
nonetheless agree to indemnify and hold harmless Norco from and against any and all ¢laims,
demands and/or causes of action reasonably related to the Agreed Orders and the AGC’ S and
hade by the EPA against Norco. : :

j!jBC Contractor. TRC will continue as contractor to compiete the clean-up

: lprogram wnth a contractor of LEH’s selection providing oversight of the clean-up work and

who will report directly to LEH and will look to LEH only for its compensation for work to
be performed at the Falcon Refinery and which shall not be considered a clean-up cost
related to the AQC’s and Agreed Orders.

4.3.  Superior Crude Gathering, Inc. Lease Agréement: LEH and LTR, jointly and
severally, acknowledge that the Falcon Refinery is subject to a Lease Agreement with

Superior Crude Gathering, Inc. Under the terms of the Superior Lease Agreement, LEH
and/or LTR, upon the closing of the conveyance contemplated hereunder, would have the
right to terminate the Superior Lease Agreement, with Superior having Two Hundred
Seventy (270) days-to remove its operation from the Falcon Refinery, The Superior Lease
Agreement is scheduled to terminate by its own terms in June of 2013, and has paid Norco
in advance rent covering that period of time from the present up until the termination of the
Lease Agreement, Any cash consideration that must be paid to Superior in connection with
the termination of the Superior Lease Agreement shall be payable by LEH and/or LTR,
jointly and severally, pursuant to the Superior Lease Agreement.
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4.4, Norco and LEH agree that this Letter Agreement supersedes and takes the
place of the certain letter agreement, dated November 23, 2011, which letter agreement is
hereby rendered null and void.

If the foregoing correctly sets forth the agreement of the parties as to the subject matter of

~ this Letter Agreement, then please sign duplicate originals of this Letter Agreement in the space
provided below and return one executed duplicate original to the undersigned.

NATIONAL OIL RECOVERY CORPORATION

f0.FF B g, , Authorized Signatory

NORCOROM INDUSTRIES, SRL

By: :/Lcu Qﬂ&@tﬁ W

NelirM. Velicescu

ACCEPTED:

LAZARUS ENERGY HOLDINGS, LLC

LAZARUS TEXAS REFINERY I, LLC

Jonathan Carroll, Director



EXHIBIT "A" TO
LETTER AGREEMENT
NATIONAL OIL RECOVERY CORPORATION AND
LAZARUS ENERGY HOLDINGS, LL.C AND
LAZARUS TEXAS REFINERY §, LLC

- Tractl

FIELDNOTE DESCRIP’I’ION of a portion of Lots 4 and 5, Block O, Burton and Danforth Subdivision, as
shown by map recorded in Volume 152, Page 1, Deed Records, San Patricio County, Texas, described as

follows:

COMMENCING atthe southeastorly corner of said Lot 4, being at the intersection of the centerline of Farm-
to-Market Road 2725 with the centerline of a 40.00 foot public roadway between Blocks N and O of said

subdivision;

THENCE, along the centerline of said 40.00 foot roadway and the southerly boundary of safd Lot4,N. 55°

23700" W, at 50.00 feet past the westerly right-of-way of said Farm-to-Market Road, in all 156.12 feet to the
POINT OF BEGINNING of this tract; .

ATI—IENCE, continuing along said centerline and beundary, N 55° 23' 00" W, 503,88 feet to the southwesterly
corner of said Lot 5;

THENCE, along the westerly boundary of said Lot 5, N 34° 37' 00" E, at 20.00 feet pasta 5/8 inch iron rod
found on the northerly right-of-way of said 40.00 foot roadway, in all 685.00 feet to a brass monument in
" ¢oncrete found;

THENCE, S 55°23' 00" E, 610.00 feet to a 5/8 inch iron rod set on the westerly right-of-way of said Farm-to-
Market Road;

THENCE, along said westerly right-of-way, S 34° 37' 00" W, 501.25 feet to a 5/8 inch iron rod found;
THENCE, N 55°23"00" W, 106.12 feet to & 5/8 inch iron rod found;

THENCE, § 34°37 00" W, at 163.75 feet past a 5/8 inch iron rod found on the northerly right-of-way of said
40.00 foot roadway, in all 183.75 feet to the POINT OF BEGINNING,

CONTAINING 9.145 acres, more or less, of which 0.231 acre is in road‘right-oflway.

_ Tract2
FIELD NOTE DESCRIPTION in all of Lots 1 and 2, and a portion of Lot 3, Block N, and a portion of Lots
1 and 2, Block M, and all of Lot 4, Block II, and a portion of Lot 4, Block JJ, Burton and Danforth

Subdivision, as shown by map recorded in Volume 152, Page 1, Deed Records, San Patricio County, Texas,
described as follows:

Exhibit “A”
Page 1 Of 3



COMMENCING at the northwesterly corner of said Lot 3, Block N, being at the intersection of the centerline
of Farm-to-Market Road 2725 with the centerline of a 40,00 foot roadway between Blocks N and O of said

THENCE, along the centerline of said 40.00 foot roadway and the northerly boundary of said Lot 3, § 55°23'
00" E, 50.00 feet to the easterly right-of-way of said Farm-to-Market Road for the POINT OF BE(;II\INING

of this tract;

THENCE, along said easterly right-of-way, S 34° 37' 00" W, at 20.00 feet past a 5/8 inch iron rod set on thé
southerly right-of-way of said 40.00 foot roadway, at 1300.00 feet past a 5/8 inch ironrod set on the northerly
right-of-way of 40.00 foot roadway between Blocks M and N of said subdivision, in all 1320.00 feet to a 5/8
inch iron rod set on the southerly boundary of said Lot 3, Block N, being on the centerline of said 40,00 foot
roadway;

THENCE, along said centerline and southerly boundary, 8 55° 23' 00" E, 280.00 feet to a 5/8 inch iron rod |

set at the southeasterly corner of said Lot 3, Block N, being the northwesterly corner of Lot 2, Block M;

THENCE along the westerly boundary of said Lot 2, S 34° 37 00" W, at 20.00 feet past the southerly right-

of-way of §aid 40.,(0 Toof foadway, in all $60.00 Teet to a 5/8 inch iton rod set;

THENCE, § 55° 23' 00" E, at 630.00 feet past the westerly right-of-way of a 60.00 foot roadway between
Blocks M and JJ, at 660.00 feet past the centerline of said roadway and boundary between said Blocks M
and JJ, in all 690,00 feet to a 5/8 inch iron rod found on the easterly right-of-way of said 60.00 foot roadway;
THENCE, along said easterly right-of-way, N 34° 37' 00" E, 420.89 feet to a 5/8 inch iron rod found;
THENCE, S 57° 11" 36" E, 219.92 feet to a 5/8 inch iron rod found,;

THENCE, N 36° 16' 05" E, 252.27 feet to a 5/8 inch iron rod found on the northerly rlght—of~way ofa 40 00
foot roadway between Blocks JJ and 11;

THENCE, along said northerly rlght-of-way, § 55°23' 00" E, 72.92 feet to a 5/8 inch iron rod set on the
boundary between Lots 3 and 4, Block If;

THENCE, along said boundary, N 34° 37' 00" E, at 1280,00 feet passa 5/8 inch iron rod set on the southerly
right-of-way of a 40.00 foot roadway between Blocks If and HH, in all 1300.00 feet to the centerline of said
roadway, bemg the northeasterly corner of said Lot 3, Block II;

THENCE, along said centerline and the boundary between Blocks Il and HH, and the boundary between
Blocks N and O, N 559 23' 00" W, 1270.00 feet to the POINT OF BEGINNING.

CONTAINING 50.113 acres, more or less, of which 4.070 acres is in road right-of-way.
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Tract 3

Lots 1,2, and 3, Block II, Burton and Danforth Subdivision, as shown by map recorded in Volume

152 ”Page 1 Deed Records, San Patricio County, Texas.
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EXHIBIT "B" TO
LETTER AGREEMENT
. BETWEEN,

LAZARUS ENERGY HOLDINGS, LLC AND
LAZARUS TEXAS REFINERY I, LLC

A 10,000 or 12,000 b/d atmospheric crude distillation unit
A 30,000 b/d atmospheric crude distillation unit

A 20,000 b/d vacuum distillation unit

A 15,000 b/d naphtha stabilizer

Tankage consisting of 8 storage tanks, with an eventual total capacity of approximately 685,000

barrels of storage

Exhibit “B”
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EXHIBIT "C" TO
LETTER AGREEM]LNT
NATIONAL OIL RECOVBRY CORI’ORA‘I‘ION AND
LAZARUS ENERGY HOLDINGS, LL.C AND
LAZARUS TEXAS REFINERY 1, LLC

FIELDNOTES for a 14.24 acre tract of land being all of Lot 1, Bay Block B, the West 509.29 feet
of Lot 2, Bay Block 8, the South 130 feet of Lot 4, Bay Blook 7, a portion of Ocean Drive and a tract of land
between the East boundary of Ocean Drive and Redfish Bay, all as shown on the Burton & Danforth
Subdivision map as recorded in Volume 1, Page 3, Plat Records of Aransas County, Texas and a certified

. copy of such map is recorded in Volume 152, Page ! of the San Patricio Connty, Texas Deed Records;

BEGINNING at a 1/2 inch iron rod found (marked R.P.L.S. 1523) at the West corner of said Lot 2
on the Southeast right-of-way line of Bay Avenue (60 foot wide right-of-way with variable width caliche
surface) for the West corner of this survey;

"THENCE Norih34° 377 00" East, along said Southeas{ right-of-way line, at 330.00 feetpass a 1/2 7~

inch iron rod found (marked R.P.L.S. 1523) at the North corner of said Lot 2 and the West corner of said Lot
1, in all a distance of 640.00 feet to a 1/2 inch iron rod found (marked R.P.L.S. 1523) on the Southwest right-
of-way line of Sun Ray Road (40 foot wide right-of-way with 22 foot wide asphalt surface) for the North
corper of said Lot 1 and a corner of this survey; '

THENCE South 55° 30" 35" East along said Southwest right-of-way line at 901.00 feet a 1/2 inch
iron rod found (marked R.P L.S. 1523) bears South 34° 29' 25" West 2.0 feet, in all a distance 0f913.24 feet
to the West right-of-way Eme of Ocean Drive for the East corner of said Lot | and inside comer of this

surveys

THENCE North 16° 32 55" East, along the West right-of-way line of Qcean Drive (80 foot wide
tight-of-way unimproved) 42.04 feet across Sun Ray Road to a S/8 inch iron rod found at the South corner
of Lot 4, Block 7 for an inside corner of this survey;

THENCE North 557 30" 35" West along the Northeast right-of-way line of S5un Ray Road, at 13.46
feet a 1/2 inch iron rod found (marked R.P.L.S. 1523) bears South 34° 29' 25" West 2.0 feet in all a distance
0f 900.19 feet to a 1/2 inch iron rod found (marked R.P.1.S. 1523} at the West corner of said Lot 4 on the
Southeast right-of-way line of Bay Avenue, for a corner of this survey;

THENCE North 34° 37' 00" East along said Southeast right-of-way line 130.00 feet to a 3/4 inch iron
rod with flattened top found for the North corner of this survey;

THENCE South 55° 30' 35" East, paralle! to the Northeast right-of-way line of Sun Ray Road and
130 feet distant therefrom measured at right angles thereto, at 840.41 feet a 1/2 inch iron rod found (marked
R.P.L.S. 1523) bears South 34° 29" 25" West, 1.85 feet at 857.83 feet cross the West right-of-way line of
Ocean Drive, at 861.02 feet pass a 5/8 inch iron rod in concrete found, at 941.92 feet cross the East right-of-
way line of Ocean Drive in all a distance of 1,038.69 feet to the shoreline of Red Fish Bay;
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THENCE along the shoretine of Red Fish Bay, South 20° 50' 26" West at 1.81 feet a 1/2 inch iron
rod found (marked R.P.L.S, 1523) bears North 69° 09' 34" West 2.24 feet, in all a distance of 89.75 feet to
cananglepointinsaid shoreling; . .. .. e

THENCE continuing along said shoreline South 00° 40' 20" West 80.69 feet and thence South 13°
50' 36" East 48.81 feet to the beginning of a concrete bulkhead;

THENCE along thie outside face of said concrete bulkhead as follows:
South 73° 37' 00" East 15.96 feet;
South 20° 16' 30" West 29.72 feet;
North 71° 29' 02" West 48.32 feet;
South 18° 17' 15" West 78.59 feet;
South 71° 03' 51" East 53.00 feet and South 18° 42' 11" West 193.54 feet to the end of said
concrete bulkhead;

THENCE continuing with the shoreline of Red Fish Bay as follows:
South 40° 43' 53" West 74.95 feet,
South 50° 50' 46" West 42.44 feet;

South 117 187 15" West 141,77 Teet and South24™ 587 51" West Y385 feef to a point on the
Southeasterly extension of the common boundary of Lots 2 and 3 Bay Block 8 for the South
corner of' this survey;

. THENCE with a wire fenice along said Southeasterly extension, North 55° 30' 35" West at 82.04 feet
a 1/2 inch iron rod found (marked R.P.L.S. 1523) bears South 34° 29' 25" West 2.69 in all a distance of
132.15 feet to the centerline of Ocean Drive for a corner of this survey, from which corner a 2 inch iron pipe
found on the West right-of-way line of Gcean Drive bears North 55° 30' 35" West 42.04 feet and thence
South 16° 32' 55" West 1.47 feet;

THENCE with the centerline of Ocean Drive North 16° 32' 55" East, 346.87 feet to a point on the
Southeasterly extension of the common boundary of Lots | and 2, Bay Block 8, for an inside corner of this

survey;

THENCE along last mentioned Southeasterly extension North 55° 30" 35" West 42.04 feet to the
South corner of said Lot 1 and the East corner of said Lot 2, on the West right-of-way line of Ocean Drive;

THENCE North 55° 30' 35" West along the common boundary of said Lots 1 and 2 at 2.64 feet, a
1/2 inch iron rod found (marked R.P.L.S. 1523) bears South 34°29' 25" West 2.77 feetin all a distance of
505.01 feet for an inside corner of this survey;

THENCE South 34° 37' 00" West at 1.12 feet pass a 1/2 inch iron rod found (marked R.P.L.S. 1523)
in all a distance of 330.0 feet to a wire fence on the common boundary of said Lots 2 and 3, Bay Block 8 for
acorner of this survey, from which corner a 1/2 inch iron rod found {marked R.P.L.S. 1523) bears South 34°
37' 00" West 1.12 feet;

THENCE North 557 30' 35" West with said wire fence on the common boundary of said Lots 2 and
3,509.29 feet to the POINT OF BEGINNING, save and except 2.5 acres conveyed from National Oil
Recovery Corporation to Pi Energy Corporation, by Special Warranty Deed, dated August 17, 1998, to which
Special Warranty Deed reference is hereby made for a description of said 2.5 acres of land.
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EXHIBIT "D" TO
LETTER AGREEMENT
BETWEEN . ...

NATI()NAL ()IL RECQVERY CORPORA[‘]()N B
LAZARUS ENERGY HOLDINGS, LLC AND
LAZARUS TEXAS REFINERY 1, LLC

Permitted Encumbrances
Tracts 1,2 &3

1. Rights of mineral estate owners and to the rights of those that hold under them;

2. Easement, dated April 19, 1978, from Uni Oil, Inc. to Central Power and Light Company,
recorded in Volume 886, Page 89, Deed Records, San Patricio County, Texas;

3, Koad rights-of-way as shown on the Burfon & Danforth Subdivision Map recorded in
Volume 152, Page 1, Deed Records, San Patricio County, Texas;

4, Easement, dated February 8, 1979, from Uni Qil Co. to Central Power and Light Company,
recorded in Volume 807, Page 299, Deed Records, San Patricie County, Texas; ‘

5. Agreemem dated February 2, 1965, from Brashear-Irwin Industries, Inc. to T.L. Bishop,
recorded in Volume 311, Page 124, Deed Records, San Patricio County, Texas;

6. Term and conditions of reservation of fee title to one certain fresh water line along with
easement relative thereto as set out in Deed, dated June 22, 1968, from Brashear Industries, Inc, to L.V.
Elliott, Trustee, recorded in Volume 372, Page 161, Deed Records, San Patricio County, Texas;

1. Assignment Of Covenant to extend channel, dated October 25, 1977, from Mark P.
Banjavich, et al, to T. Michael Hajecate, et al, recorded in Volume 567, Page 469, Deed Records, San
Patricio County, Texas;

8. Right-of-Way, dated July 15, 1952, from Conn Brown to United Gas Pipe Line Company,
recorded in Volume 176, Page 485, Deed Records, San Patricio County, Texas;

9. Right-of-Way, dated September 23, 1953, from E.D. Richménd, et al, to Sunray Mid-
Continent Oil Company, recorded in Volume 297, Page 283, Deed Records, San Patricio County, Texas;

10.  Right-of-Way, dated March 16, 1962, from E.ID. Richmond, Jr., et al, to the State of Texas,
recorded in Volume 276, Page 109, Deed Records, San Patricio County, Texas;

11. Right-of-Way, dated July 3, 1934, from R.K. Coleman to San Patricio County, rccorded in
Volume 105, Page 497, Deed Records, San Patricio County, Texas; _
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12, 0Oil, gas and mineral leases, reservation of mineral interests, pooling arrangements, right-of-
way agreements, easements, and mineral deeds affecting the Property and of record in the office of the
County Clerk of San Patricio County, Texas.

Barge Dock

Any and all restrictions, covenants, easements, oil, gas and mineral leases, 0il, gas and mineral deeds,
oil, gas and mineral reservations, rights-of-way, if any, pertaining to the Barge Dock, but only to the extent
any of the foregoing are shown of record in the office of the County Clerk of San Patricio County and are
still in effect with respect to the Barge Dock, and to all zoning laws, regulations and ordinances of municipal
and/or govemmental authorities, if any, but only to the extent they are stﬂl in effect and relate to the Barge
Dock.

Exhibit “D"
Page 2 Of 2



NATIONAL O1L RECOVERY CORPORATION
2001 OCEAN BOULBVARD, #5320
1.ONG ISLAND, NEW YORK 11509

(516) 239-8735

February 23, 2012

Mr. Jonathan Carroll

Director
\Lazaru§ Energy Holdings, LLC
891~Trav1s, Suite 2100
Houston, Texas 77002

Mr. Jonathan Carroll

Director

Lazarus Texas Rcfinery IL1LLC
801 Travis, Suite 2100

Houston; Texay 77002
In Re: Falcon Refinery

Gentlemen:

Representatives of National O}I Recovery Corporation (“Norco™) and Lazarus Energy
Holdings, LLC, a Delaware limited liability company anthorized to do business in Texas (“LEH”)
have dlscussed the P 5P

), Norco’s land,

equlp nt plp nes ounty, Texas, and .

commonly known as the “Falcon Reﬁm':ry » LEH and LTR are aware that the Falcon Refinery has

been designated by the Environmental Protection Agency (“EPA™) as a Superfund Site and is subject

~ to remediation and clean-up in accordarice with two Administrative Orders On Consent, dated June
9, 2004, between the EPA and Norco; to which reference is hereby made for all purposes (the
“AOC’s™), as well as an Agreed Ord[r for resumption of removal work, dated May 2, 2011

(-“Remd\fa.l Action Agreed Order™), andan Agreed Order for resumption of Remedial Investigation
and Feasibility Study, dated September 26, 2011 (RI/FS Agreed Order”) (collectively, the “Agreed
Orders™). In addition LEH and L.TR are aware that Norco has received from the EPA a Notice Of
Deficiencies, dated October 26, 2011, relative to the RI/FS Agreed Order, and since then the EPA
has taken over the work contemplated by the RI/FS Agreed Order and related AOC.

Norco and LEH and 1.TR have negotiated the sale and conveyance of the Falcon Refinery
to LTR pursuant to the following terms and provisions:

ARTICLE ], Definitions, For pu.riaoscs Io_f this Letter Agreement, the following terms shall have the
meanings set forth below: |
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1.1 Refinery Land. Shall mean the surface only of the certain 87.258 acres of
land, more or less, situated in San Patricio County, Texas, and described by metes and
bounds in Exhibit “A” attached hereto and made a part hereof for all purposes (the “Refinery
Land?), together with all improvements located thereon, and all and singular the rights and
appurtenances pertaining to the Refinery Land, including, but not limited to, all of Norco’s
rights, titles and interest, if any, in and to all adjacent easements, streets, alleys, rights of way,
rights of ingress and egress, strips and gores.

1.2.  Refinery Equipment. Shall mean in addition to the improvements located on
the Refinery Land, all of the personal property, fixtures and equipment described in Exhibit
“B,” attached hereto and made a part hereof for all purposes (the “Refinery Equipment”).

1.3.___ Barge Dock, Shjall mean the surface only of the certain 14.24 acres of land,

more-or less, situated in San Pa,tncm Coumy, Texas, and described by metes and bounds in
the Exhibit “C,” attached hereto and made a part hereof for all purposes (the “Barge Dock™),

* together with all improvements located thereon, and all and singular the rights and
appurtenances pertaining to the Barge Dock.

1.4, Pipelines And Equmment Shall mean all pipes, pipelines, valves, metering
equipiment, pumps, if any, in, on or under (i) the Refinery Land, (ii} the Refinery Equ;pment
and (fii) the Barge Dock (oolloctwely the “Ptpelmeq And Equipment™).

1.5, Superior Lease Agg ent Shall mean the certain Lease Agreement, dated
January 16, 2006, by and between Norco and Superior Crude Gathering, Inc. (“Supemor”)
(the “Superior Lease Agreement”) as amended from time to time, true and correct copies of
which have been delivered to LEH the receipt of which is hereby acknowledged by LEH.

1.6.  Permitted Egcumbrggce Shall mean all as set out in Exhibit “D,” attached
hereto and made a part hereof for all purposes

1.7.  The items described in 1.1 through 1.5, above, are herein collectively called
or referenced to as the “Property ? '

ARTICLE 1, Eurchase Price, Ass;;mptlon Of Obligations, Indemnities.

2.1, The purchase price for the Property shall consist of LTR. paying Norco and
aRelated Company atotal of Three Million Five Hundred Thousand Dollars ($3,500,000.00)
cash, in the manner and as set forth in 2.3, hereof, and LEH and LTR, jointly and severally,

. assuming and being solely responsible for costs, expenses and penalties in any way relating
to (i) the EPA mandated. clean-up contemplated and provided for under the AOC’s and
~ Agreed Orders, currently, including but not limited to, and consisting of: (A) estimated Six
Huyndred Fifty-Five Thousand Dollars ($655,000.00) for the Removal Action clean-up; (B)
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estimated Five Hundred Thousand Dollars ($500,000.00) for the RI/FS clean-up; (C)
estimated Three Hundred Seventy-Five Thousand Dollars ($375,000.00) for EPA monitoring
costs; and (D) estimated Five Hundred Thousand Dollars ($500,000.00) EPA penalty; and
(E) estimated Two Huondred Fifty Thousand Dollars ($250,000.00) rebate to Superior as set
forth in 4.3, hereof,

2.2, LEH and LTR acknowledge that the estimated clean-up, EPA monitoring
costs and EPA penalty set out in 2.1., above, are Norco’s best estimates of such costs and
penalty arrived at in reliance upon current information and data supplied by Norco’s clean-up
contractor, TRC Environmental, and the EPA. as to the EPA penalty and monitoring costs,
and that such costs and penalty may increase over time as the work proceeds, especially in
view of the fact the EPA is currently in charge of the RVFS clean-up. Notwithstanding
anything in this Letter Agreement to the conrary, as part of the consideration for Norco

. conveying the Property to LTR, LEH and LTR, jointly and severally, shall be solely

responsible to the exclusion of Norco and/or a Related Company for any and all costs and

" penalties attributable to, directly or indirectly, the clean-up under the AOC’s and Agreed

Orders and the rebate to Superior, with the further understanding that any sums paid out by
LEH or LTR to complete the AOC’s and Agreed Orders to the EPA’s complete satisfaction,
and to refund Superior per 4.3., below, less than the estimated costs, expenses, penalties and
rebate to Superior set forth in 2.1,, above, shali inure to LEH’s and/or LTR's benefit.”

" 2.3, TheThree Million Five Hundrqd Thousand Dollars ($3,500,000.00) cash will
be represented by promissory notes (the “Noiées”) made payable to Norco or order, and/or
a Related Company, with interest on a reducing principal at the rate of five percent (5%) per
annum, and payable in agreed monthly installments. The Notes will be secured in their
payment by liens reasonably satisfactory to Norco and/or its Related Company.

- 2.4, Assecurity for the AOC’s, Norco caused two (2) letters of credit to be issued
it favor of the EPA, each in the amount of Five Hundred Thousand Dollars ($500,000.00).
Norco is advised by the EPA that the EPA has cashed in said letters of credit and is holding
the cash proceeds in EPA controlled bank accounts to be used as needed. After the clean-up
is contemplated by the AOC’s has been completed, any funds remaining in the EPA’s
accounts shall remain the property of and be payable to Norco to the exclusion of L]:I-I and
LTR

-2.5. As part of the consideration for Norco and/or a Related Company conveying
the Property to LTR in accordance with the terms and provisions of this Letter Agreement,
LEH and LTR, jointly and severally, do hereby unequivocally state as follows: THAT THEY
HAVE CONDUCTED THEIR OWN INDEPENDENT INVESTIGATION OF THE
PROPERTY, AND ARE SATISFIED THAT THE PROPERTY IS SUITABLE FOR
THE PURPOSES FOR WHICH LEH AND/OR LTR INTENDS TO USE THE
PROPERTY;
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LEH AND LTR, JOINTLY AND SEVERALLY, ACKNOWLEDGE THAT
NEITHER. NORCO NOR ANY AGENT OF NORCO NOR ANY RELATED
COMPANY HAS MADE ANY WARRANTIES OR REPRESENTATIONS AS TO
THE PHYSICAL CONDITION, LAYOUT, ENVIRONMENTAL CONDITION,
OPERATION OR ANY OTHER MATTER :OR THING AFFECTING OR RELATING
TO THE PROPERTY OR THIS LETTER AGREEMENT, EXCEPT AS
SPECIFICALLY SET FORTH IN THIS LETTER AGREEMENT, AND THAT LEH
ANDLTR ARENOT RELYING UPON ANY STATEMENT OR REPRESENTATION
MADE BY ANY OTHER PERSON OR ENTITY THAT IS NOT EMBODIED IN
THIS LETTER AGREEMENT. LEHANDLTR, JOINTLY AND SEVERALLY, HEREBY
(A) EXPRESSLY ACKNOWLEDGE THAT NO SUCH WARRANTIES OR
REPRESENTATIONS HAVE BEEN MADE EXCEPT AS SPECIFICALLY SET

FORTH IN THIS LETTER AGREEMENT, (B) AGREE TO TAKE AND ACCEPT
THE PROPERTY "AS IS" SUBJECT TO ITS CONDITIONS ON THE CLOSING
DATE (SUBJECT - TO THE TERMS OF THIS LETTER AGREEMENT
CONCERNING TITLE), AND (C) AGREE THAT THE PROPERTY IS
SATISFACTORY TO LEH AND/OR LTR, JOINTLY AND SEVERALLY, IN ALL
RESPECTS. LEH AND LTR, JOINTLY AND SEVERALLY, ACKNOWLEDGE THAT
NORCO OR ITS RELATED COMPANY IS NOT LIABLE OR BOUND IN ANY
MANNER BY ANY VERBAL. OR  WRITTEN  STATEMENTS,
REPRESENTATIONS, OR OTHER INFORMATION PERTAINING TO THE
PROPERTY OR ITS OPERATION OR‘ ANY OTHER MATTER OR THINGS
FURNISHED BY ANY REAL ESTATE BROKER, AGENT, EMPLOYEE,
SERVANT, OR ANY OTHER PERSON, UNLESS SPECIFICALLY SET FORTH
HEREIN, THEPROVISIONS OF THIS SECTION 2.5. SHALL SURVIVE THE CLOSING.

2.6.  Asadditional consideration for Norco and/or the Related Company conveying
the Property to LTR, LEH and LTR, jointly and severally, do bereby agree to INDEMNIFY,
DEFEND AND HOLD HARMLESS NORCO, ITS RELATED COMPANY AND THEIR
OFFICERS, DIRECTORS, SHAREHOLDERS, AGENTS AND ATTORNEYS
(COLLECTIVELY THE "INDEMNIFIED PARTIES”), FROM ANY AND ALL
LIABILITY, LIENS, DEMANDS, COSTS, JUDGMENTS, SUITS, EXPENSES AND

 CLAIMS OF ANY KIND OR CHARACTER ARISING OUT OF, IN CONNECTION

WITH, OR RELATING IN WHOLE OR IN PART TO OR IN ANY WAY CONNECTED
WITH (A) THE OPERATION, OWNERSHIP, CUSTODY OR CONTROL OF THE
PROPERTY SUBSEQUENT TO THE CLOSING AND/OR (B) ANY OPERATION OR
ACTIVITY HEREAFTER CONDUCTED BY LEH AND/OR LTR, OR ANY OF THEIR
AGENTS, CONTRACTORS, EMPLOYEES, LICENSEES, OR INVITEES, IN, ON,
ABOUT, UNDER, OR PERTAINING TO THE PROPERTY, INCLUDING, BUT NOT
LIMITED TO, CLAIMS FOR INJURY OR DEATH OF ANY PERSONS OR DAMAGE,
LOSS OR DESTRUCTION OF ANY PROPERTY, REAL OR PERSONAL, UNDER ANY
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THEORY OF TORT, CONTRACT, STRICT LIABILITY OR OTHERWISE, WHICHHAS
OCCURRED OR RELATES TQ PERIODS OF TIME ON, OR AFTER THE CLOSING.
LEH AND LTR, JOINTLY AND SEVERALLY, FURTHER COVENANT AND AGREE
TO DEFEND ANY SUITS BROUGHT AGAINST ANY OF THE INDEMNIFIED
PARTIES ON ACCOUNT OF SAID CLAIMS AND TO PAY ANY JUDGMENTS
AGAINSTANY OR ALL OF THE INDEMNIFIED PARTIES RESULTING FROM ANY
SUCH SUIT OR SUITS, TOGETHER WITH ALL COSTS AND EXPENSES RELATIVE
TO ANY SUCH CLAIMS, INCLUDING, BUTNOT LIMITED TO, ATTORNEY’S FEES
AND COURT COSTS. EACH OF THE INDEMNIFIED PARTIES SHALL HAVE THE
RIGHT TO PARTICIPATE AT ITS OWN COST AND EXPENSE IN THE DEFENSE OF
ANY SUIT OR CLAIM IN WHICH THEY (OR ANY OF THEM) MAY BE A PARTY
WITHOUT RELIEVING LEH AND/OR LTR OF THEIR OBLIGATIONS HEREUNDER.

: THE FOREGOING INDEMNITY SHALL APPLY WHETHER OR NOT ARISING

-+ OUT OF THE SOLE, JOINT, OR CONCURRENT NEGLIGENCE, FAULT OR STRICT

... LIABILITY OF ANY OF THE INDEMNIFIED PARTIES AND SHALL AFPPLY,
WITHOUT LIMITATION, TO ANY LIABILITY IMPOSED UPON ANY OF THE
INDEMNIFIED PARTIES AS A RESULT OF ANY THEORY OF STRICT LIABILITY
OR ANY OTHER DOCTRINE OF LAW OR EQUITY,

© 277,  ALL REPRESENTATIONS, COVENANTS, WARRANTIES AND
INDEMNITIES MADE HEREIN BY THE PARTIES SHALL BE CONTINUING AND
SHALL BE TRUE AND CORRECT ON AND AS OF THE DATE OF CLOSING WITH
THE SAME FORCE AND EFFECT ASIFMADE AT THAT TIME (AND SHALL INURE
TO THE BENEFIT OF THE RESPECTIVE SUCCESSORS AND ASSIGNS OF THE
PARTIES), AND ALI, OF SUCH REPRESENTATIONS, COVENANTS, WARRANTIES,
AND INDEMNITIES SHALL SURVIVE THE CLOSING AND THE DELIVERY OF THE -
CLOSING DOCUMENTS,

ARTICLE I Closing.

3.1. At the closing, which is scheduled for February 29, 2012, Norco and the
Related Company shall convey the Refinery Land, the Refinery Equipment, the Barge Dock
and Pipelines And Equipment free and clear of all liens, claims or other encumbrances except
only for the Superior Lease Agreement and other “Permitted Encumbrances.” Said
conveyance shall contain the following provisions and shall be signed by LTR
acknowledging its acceptance of the language of such provisions:

GRANTOR HAS EXECUTED AND DELIVERED THIS DEED AND HAS
GRANTED, BARGAINED, SOLD AND CONVEYED THE PROPERTY, AND
GRANTEE HAS ACCEPTED THIS DEED AND HAS PURCHASED THE
PROPERTY, AS IS, WHERE IS, AND WITH ALL FAULTS, IF ANY, AND
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WITHOUT ANY REPRESENTATIONS OR WARRANTIES WHATSOEVER,
EXPRESS OR IMPLIED, WRITTEN OR ORAL, IT BEING THE INTENTION OF
GRANTOR AND GRANTEE TO EXPRESSLY NEGATE AND EXCLUDE ALL
REPRESENTATIONS AND WARRANTIES, INCLUDING, BUT NOT LIMITED TO
(A) THE CONDITION OF THE PROPERTY OR ANY ELEMENT THEREOF,
INCLUDING, WITHOUT LIMITATION, WARRANTIES RELATED TO
SUITABILITY FOR HABITATION, MERCHANTABILITY OR FITNESS FOR A

- PARTICULAR PURPOSE; (B) THE NATURE OR QUALITY OR CONSTRUCTION,

STRUCTURAL DESIGN OR ENGINEERING OF THE IMPROVEMENTS; (C) THE
QUALITY OF THE LABOR AND MATERIALS INCLUDED IN THE
IMPROVEMENTS, (D) THE SOIL CONDITIONS, DRAINAGE OR OTHER
CONDITIONS EXISTING AT THE PROPERTY WITH RESPECT TO ANY
PARTICULAR PURPOSE OR BY ANY DESCRIPTION OF THE PROPERTY; (E)

ALL WARRANTIES CREATED BY AN AFFIRMATION OF FACT OR PROMISE

- OR BY ANY DESCRIPTION OF THE PROPERTY; (F) THE PRESENCE ON THE

PROPERTY OR RELEASED FROM THE PROPERTY OR SURROUNDING
AREAS, OF ANY HAZARDOUS SUBSTANCES, SOLID TOXIC CHEMICALS OR
OTHER MATERIALS; AND (G) ALL OTHER WARRANTIES AND
REPRESENTATIONS WHATSOEVER, EXCEPT THE WARRANTY OF TITLE
EXPRESSLY SET FORTH HEREIN.

3.2. A Bill of Sale, covering and conveying the Refinery Equipment and the
Pipelines And Equipment “AS 18,” “WHERE IS” and “WITH ALL FAULTS” in the form
substantially the same as that attached hereto as Exhibit “G” and made a part hereof.

3.3, An Assignment without recourse of all of Norco’s rights, titles, interest and
obligations in, to and under the Superior Lease Agreement in the form substantially the same
as that attached hereto as Exhibit “H” and made a part hereof. >

‘ 3.4. Norco and the Related Company and LEH and/or LTR agree to execute and
deliver at the Closing or cause to be executed and delivered at any time thereafter such other
documents as the other party hereto may reasonably require in order to fully consummate the
purchase, sale, conveyance, assumption of liabilities and indemnities contemplated
hereunder.

3.5. Inaddition, LEH and/or LTR, jointly and severaly, shall assume and be solely
responsible for all of Norco’s obligations in, to and under the Superior Lease Agreement and
shall indemnify and hold harmless, jointly and severally, the Indemnified Parties arising in
any way out of and/or related to, directly or indirectly, the Superior Lease Agreement.

3.6. Notwithstanding anything to the contrary in this Letter Agreement, LEH

'acknbwl_edges that it has requested title to the Property be conveyed to LTR as an
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accommodation to LEH, In view of such, LEH does hereby guarantee (A) the prompt
payment of the Notes in accordance with their terms, (B) the prompt and faithful
performance of all of the obligations imposed on LTR under the lien documents, and (C) the
prompt and faithful performance of all of the other obligations assumed by and/or imposed
on LTR under this Letter Agreement including, but not limited to, the AOC’s and the
Agreed Orders.

ARTICLE 1V, Miscellancoys.

4.1, Clean-Up Payments. Retroactive to November 23, 2011, as part of the

ongoing consideration for the conveyance of the Property to LTR, LEH and LTR, jointly and
severally, shall fund on a current basis the clean-up program being conducted by Norco
pursuant to the Removal Action Agreed Order and related AOC, except for the escrow

amounts required under the Agreed Orders. Such funding shall include, but not be limited

© to,the items set forth in paragtaphs 9 and 10 of the RVES Agreed Order. LEH and Norco,

subsequent to the Closing, shall use their combined best efforts to cause the EPA to reinstate
the RI/FS Agreed Order in favor of Norco the RI/FS Agreed Order, and if successful, LEH
and LTR, jointly and severally, shall be solely responsible for (and fund on a current basis),
costs also incurred in connection with clean-up activities required under the RI/FS Agreed
Order and related AQC, If LEH and Norco are not successful in causing the EPA 1o reinstate
the RI/FS Agreed Order in favor of Norco, LEH and/or LTR, jointly and severally,
nonetheless agree to indemnify and hold harmless Norco from and against any and all claims,
demands and/or causes of action reasonably related to the Agreed Orders and the AOC’sand
made by the EPA against Norco. : :

4, 2 ZI‘RC Contractor. TRC will continue as contractor to compiete the clean-up

. program, with a confractor of LEH’s selection providing oversight of the clean-up work and

who will report directly to LEH and will ook to LEH only for its compensation for work to
be performed at the Falcon Refinery and which shall not be considered a clean-up cost
related to the AOC’s and Agreed Orders.

4.3.  Superior Crude Gathering, Inc, Lease Agfeement: LEH and LTR, jointly and
severally, acknowledge that the Falcon Refinery is subject to a Lease Agreement with

Superior Crude Gathering, Inc. Under the terms of the Superior Lease Agreement, LEH
and/or LTR, upon the closing of the conveyance contemplated hereunder, would have the
right to terminate the Superior Lease Agreement, with Superior having Two Hundred
Seventy (270} days-to remove its operation from the Falcon Refinery. The Superior Lease
Agreement is scheduled to terminate by its own terms in June 0f 2013, and has paid Norco
in advance rent covering that period of time from the present up until the termination of the
Lease Agreement. Any cash consideration that must be paid to Superior in connection with
the termination of the Superior Lease Agreement shall be payable by LEH and/or LTR,
jointly and severally, pursuant to the Superior Lease Agreement.
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4.4. Norco and LEH agree that this Letter Agreement supersedes and takes the
place of the certain letter agreement, dated November 23, 2011, which letter agreement is
hereby rendered null and void.

If the foregoing correctly sets forth the agreement of the parties as to the subject matter of

* this Letter Agreement, then please sign duplicate originals of this Letter Agreement in the space
provided below and return one executed duplicate original to the undersigned.

NATIONAL OIL RECOVERY CORPORATION

A g

Nl 756%’4”@& , Authorized Signatory

NORCOROM INDUSTRIES, SRL

By: /Lcu MQW

Nelu M. Velicescu

ACCEPTED:

LAZARUS ENERGY HOLDINGS, LLC

LAZARUS TEXAS REFINERY L LLC

By;

@han Carroll, Director




EXHIBIT "A" TO
LE’I‘TER AGREEMENT
- BETWEEN:

_ NATIONAL OIL RECOVERY CORPORATION AND
LAZARUS ENERGY HOLDINGS, LLC AND
LAZARUS TEXAS REFINERY L, LLC

- Tract

FIELDNOTE DESCRIPTION of a portion of Lots 4 and 5, Block O, Burton and Danforth Subdivision, as
shown by map recorded in Volume 152, Page 1, Dead Records, San Patricio County, Texas, described as

follows;

COMMENCING at the southeasterly corner of said Lot 4, being at the intersection of the centerline of Farm-
to-Market Road 2725 with the centerline of a 40.00 foot public roadway between Blocks N and O of said

subdivision;

THENCE, along the centerline of said 40.00 foot roadway and the southerly boundary of saiﬂ Lot4,N. 55°

23700" W, at 50,00 feet past the westerly right-of-way of said Farm-to-Market Road, in all 156.12 feet to the
POINT OF BEGINNING of this tract; .

'THENCE, continuing along said centerline and boundary, N 55° 23' 00" W, 503,88 feet to the southwesterty
corner of said Lot 5;

THENCE, along the westerly boundary of said Lot 5, N 34°37' 00" &, at 20.00 feet pasta 5/8 inch iron rod
found on the northerly right-of-way of said 40.00 foot roadway, in all 685.00 feet to a brass monument in
" concrete found;

THENCE, § 55°23'00" E, 610.00 feet to a 5/8 inch iron rod set on the westerly nght—of—way of said Farm-to-
Market Road,;

THENCE, along said westerly right-of-way, S 34° 37' 00" W, 501.25 fect to a 5/8 inch iron rod found;
THENCE, N 55°23' 00" W, 106.12 feet to a 5/8 inch iron rod found;

THENCE, S 34°37' 00" W, at 163.75 fect past & 5/8 inch iron rod found on the northerly right-of-way of said
490.00 foot roadway, in &ll 183,75 fect to the POINT OF BEGINNING,

CONTAINING 9.145 acres, more or less, of which 0.231 acre is in road-right-of’»way.

‘ Tract 2
FIELD NOTE DESCRIPTION in all of Lots 1 and 2, and a portion of Lot 3, Block N, and a portion of Lots
1 and 2, Block M, and alf of Lot 4, Block II, and a portion of Lot 4, Block JJ, Burton and Danforth

Subdlvxslon, as shown by map rccorded in Volume 152, Page 1, Deed Records San Patricio County, Texas,
described as follows:
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COMMENCING at the northwesterly corner of said Lot 3, Block N, being at the intersection of the centerline
of Farm-to-Market Road 2725 with the centerline of a 40,00 foot roadway between Blocks N and O of said

LT oTs LT 101 oy | R

THENCE, along the centerline of said 40.00 foot roadway and the northerly boundary of said Lot 3, § §5°23'
00" E, 50.00 feet to the easterly right-of-way of said Farm-to-Market Road for the POINT OF BEGINNING
of this fract;

THENCE, along said easterly right-of-way, 8 34° 37 00" W, at 20.00 feet past a 5/8 inch iron rod set on the
southerly right-of-way of said 40.00 foot roadway, at 1300.00 feet past a 5/8 inch iron rod set on the northerly
right-of-way of 40.00 foot roadway between Blocks M and N of said subdivision, in alt 1320.00 feet to a 5/8
inch iron rod set on the southerly boundary of said Lot 3, Block N, being on the centerline of said 40,00 foot
roadway,

THENCE, along said centerline and southerly boundary, S 55° 23' 00" E, 280.00 feet to a 5/8 inch iron rod |
set at the southeasterly corner of said Lot 3, Block N, being the northwesterly corner of Lot 2, Block M;

THENCE along the westerly boundary of said Lot 2,8 34°37' 00" W, a1 20.00 feet past the southerly right-

of-way of said 40.00 foot roadway, in all 660,00 Teet t6'a 5/8 inch iron rod sef;

THENCE, § 55° 23' 00" E, at 630.00 feet past the wosterly right-of-way of a 60.00 foot roadway between
Blocks M and JJ, at 660,00 feet past the centerline of said roadway and boundary between said Blocks M
and J1, in all 690.00 feet to a 5/8 inch iron rod found on the easterly right-of-way of said 60.00 foot roadway;
THENCE, along said easterly right-of-way, N 34° 37" 00" E, 420.89 feet to a 5/8 inch iron rod found;
THENCE, S 57° 11' 36" E, 219.92 feet toa 5/8 inch iron rod found;

THENCE, N 36° 16'05"E, 252.27 feet to a 5/8 inch iron rod found on the northe: ly rlght-of way of a 40 00
foot roadway between Blocks 1 and 11,

THENCE, along said northerly right—of-waf, S 55°23' 00" E, 72.92 feet to a 5/8 inch iron rod set on the
boundary between Lots 3 and 4, Block If; :

THENCE, along said boundary, N 34° 37 00" E, at 1280.00 feet pass a 5/8 inch iron rod set on the southerly
right-of-way of a 40,00 foot roadway between Blocks If and HH, in all 1300.00 feet to the centerline of said
roadway, being the northeasterly corner of said Lot 3, Block II;

THENCE, along said centerline and the boundary between Blocks Il and HH, and the boundary between
Blocks N and O, N 55° 23' 00" W, 1270.00 feet to the POINT OF BEGINNING.

CONTAINING 50.113 acres, more or less, of which 4.070 acres is in road right-of-way.

Exhibit “A”
Page 2 Of 3



Tract3

.Lots 1,2, and 3, Block I1, Burton and Danforth Subdivision, as shown by map recordedin Volume

'. '152 Pagc 1, Deed Records, San Patricio County, Texas.
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EXHIBIT "B" TO
LETTER AGREEMENT
- BETWEEN...

LAZARUS ENERGY HOLDINGS, LLC AND
LAZARUS TEXAS REFINERY I, LLC

A 10,000 or 12,000 b/d atmospheric crude distillation unit
A 30,000 b/d atmospheric crude distillation unit

A 20,000 b/d vacuum distillation unit

A 15,000 b/d naphtha stabilizer

Tankage consisting of 8 storage tanks, with an eventual total capacity of approximately 685,000

barrels of storage

Exhibit “B”
Page 1 Of 1



EXHIBIT "C" TO
LETTER AGREEMENT
BETWEEN

" 'NATIONAL O, RECOVERY CORPORATION AND |
LAZARUS ENERGY HOLDINGS, LLC AND
LAZARUS TEXAS REFINERY I, LLC

FIELDNOTES for a 14.24 acre tract of land being all of Lot 1, Bay Block B, the West 509.29 feet
of Lot 2, Bay Block 8, the South 130 feet of Lot 4, Bay Block 7, a portion of Ocean Drive and a tract of land
between the East boundary of Ocean Drive and Redfish Bay, all as shown on the Burton & Danforth
Subdivision map as recorded in Volume 1, Page 3, Plat Records of Aransas County, Texas and a certified

. copy of such map is recorded in Volume 152, Page | of the San Patricio County, Texas Deed Records;

BEGINNING at a 1/2 inch iron rod found (marked R.P.L.S, 1523) at the West corner of said Lot 2
on the Southeast right-of-way line of Bay Avenue (60 foot wide right-of-way with variable width caliche
surface) for the West corner of this survey;

THENCE North 34737 00" East, along said Southeasi right-of-way line, at 330.00 feetpassa /2

inch iron rod found (marked R.P.L.S. 1523) at the North corner of said Lot 2 and the West corner of said Lot
1, in all a distance of 640.00 feet to a 1/2 inch iron rod found (marked R.P.L.S. 1523) on the Southwest right-
of-way line of Sun Ray Road (40 foot wide right-of-way with 22 foot wide asphalt surfuce) for the North
corner of said Lot 1 and a corner of this survey;

THENCE South 55° 30" 35" East atong said Southwest right-of-way line at 901.00 feet a 1/2 inch
iron rod found (marked R.P L.S. 1523) bears South 34° 29' 25" West 2.0 feet, in all a distance 0f 913.24 feet
to the West right-of-way line of Qcean Drive for the East corter of said Lot 1 and inside corner of this
survey; ‘

THENCE North 16" 32 55" East, along the West right-of-way fine of Ocean Drive (80 foot wide
tight-of-way unimproved) 42.04 feet across Sun Ray Road to a 5/8 inch iron rod found at the South corner
of Lot 4, Block 7 for an inside corner of this survey;

THENCE North 55° 30’ 35" West along the Northeast right-of-way line of Sun Ray Road, at 13.46
feet a 1/2 inch iron rod found (marked R.P.L.S. 1523) bears South 34° 29' 25" West 2.0 feet in all a distance
0f 900.19 feet to a 1/2 inch iron rod found (marked R.P.L.S. 1523) at the West corner of said Lot 4 on the
Southeast right-of-way line of Bay Avenue, for a corner of this survey;

THENCE North 34" 37' 00" Eastalong said Southeast right-of-way line 130.00 feet to a 3/4 inch iron
rod with flattened top found for the North corner of this survey;

THENCE South 55° 30" 35" East, parallel to the Northeast right-of-way line of Sun Ray Road and
130 feet distant therefrom measured at right angles thereto, at 840,41 feet a 1/2 inch iron rod found (marked
R.P.L.S. 1523) bears South 34° 29' 25" West, 1.85 feet at 857.83 feet cross the West right-ofi-way line of
Ocean Drive, at 861.02 feet pass a 5/8 inch iron rod in concrete found, at 941,92 feet cross the East right-of-
way line of Ocean Drive in all a distance of 1,038.69 feet to the shoreline of Red Fish Bay;
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THENCE along the shoreline of Red Fish Bay, South 20° 50’ 26" West at 1.81 feet a 1/2 inch iron
rod found (marked R.P.L.S. 1523) bears North 69° 09' 34" West 2.24 feet, in all a distance of 89.75 feet to

~ananglepointinsaid shoreline, . ...

THENCE continuing along said shoreline South 60° 40‘ 20" West 80.69 feet and thence South 13°
50" 36" East 48.81 feet to the beginning of a concrete bulkhead,

THENCE along thie outside face.of said concrete bulkhead as follows:

South 73° 37' 00" East 15.66 feet;

South 20° 16' 30" West 29.72 feet;

North 71° 29' 02" West 48.32 feet;

South 18° 17° 15" West 78.59 feet;

South 71° 03' 51" East 53.00 feet and South 18° 42' 11" West 193.54 feet to the end of said
concrete butkhead;

THENCE continuing with the shoreline of Red Fish Bay as follows:

South 40° 43' 53" West 74.95 feet;
South 50° 50' 46" West 42.44 feet;

South 117 18 15" West 141,77 feet and South™24™ 3851 West 93785 feet io a point on the
Southeasterly extension of the common boundary of Lots 2 and 3 Bay Block 8 for the South
corner of this survey;

THENCE with a wire fence along said Southeasterly extension, North 55° 30' 35" West at 82.04 feet
a 1/2 inch iron rod found (marked R.P.L.S, 1523) bears South 34° 29' 25" West 2.69 in alj a distance of
132.15 feet to the centerline of Ocean Drive for a corner of this survey, from which corner a 2 inch iron pipe
found on the West right-of-way line of Ocean Drive bears North 55° 30" 35" West 42.04 feet and thence
South 16° 32' 55" West 1.47 feet;

THENCE with the centerline of Qcean Drive North 16° 32' 55" East, 346,87 feet to a point on the
Southeasterly extension of the common boundary of Lots { and 2, Bay Block 8, for an inside corner of this

THENCE alohg last mentioned Southeasterly extension North 55° 30' 35" West 42.04 feet to the
South corner of said Lot 1 and the East corner of said Lot 2, on the West right-of-way line of Ocean Drive;

THENCE North 55° 30' 35" West along the common boundary of said Lots 1 and 2 at 2,64 feet, a
1/2 inch iron rod found (marked R.P.L.S. 1523) bears South 34° 29 25" West 2.77 festin all a d:stance of
505.01 feet for an inside corner of this survey;

THENCE South 34° 37' 00" West at 1.12 feet pass a 1/2 inch iron rod found (marked R.P.1.S, 1523)
in all a distance of 330.0 feet to a wire fence on the common boundary of said Lots 2 and 3, Bay Block  for
a corner of this survey, from which corner a 1/2 inch iron rod found (marked R.P.L.S, 1523) bears South 34°
37 00" West 1.12 feet;

THENCE North 55° 30" 35" West with said wire fence on the common boundary of said Lots 2 and
3,509.29 feet to the POINT OF BEGINNING, save and except 2.5 acres conveyed from National Oil
Recovery Corporation to Pi Energy Cotporation, by Special Warranty Deed, dated August 17, 1998, to which
Special Warranty Deed reference is hereby made for a description of said 2.5 actes of land.
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EXHIBIT "D" TO
LETTER AGREEMENT
BETWEEN

" 'NATIONAL OIL RECOVERY CORPORATION AND =
LAZARUS ENERGY HOLDINGS, LLC AND
LAZARUS TEXAS REFINERY L, LLC

Permitted Encumbrances
Tracts 1,2 &3

1. Rights of mineral estate owners and to the rights of those that hold under them;

2. Easement, dated April 19, 1978, from Uni Oil, Inc, to Central Power and Light Company,
recorded in Volume 886, Page 89, Deed Records, San Patricio County, Texas;

3, Road Tighis-ol-way as shown on the Burfon & Danforth Subdiviston Map recorded in
Volume 152, Page 1, Deed Records, San Patricio County, Texas;

4, Easement, dated February 8, 1979, from Uni Oil Co. to Central Power and Light Company,
recorded in Volume 807, Page 299, Deed Records, San Patricio County, Texas; ‘

5. Agreement dated February 2, 1965, from Brashear-Irwin Industries, Inc. to T.L. Bishop,
recorded in Volume 311, Page 124, Deed Records, San Patricio County, Texas;

6. Term and conditions of reservation of fee title to one certain fresh water line along with
easement relative thereto as set out in Deed, dated June 22, 1968, from Brashear Industries, Inc. to L.V.
Elliott, Trustee, recorded in Volume 372, Page 161, Deed Records, San Patricio County, Texas;

7. Assignment Of Covenant to extend channel, dated Qctober 25, 1977, from Mark P.
Banjavich, et al, to T. Michael Hajecate, et al, recorded in Volume 567, Page 469, Deed Records, San
Patricio County, Toxas;

8. Right-of-Way, dated July 15, 1952, from Conn Brown to United Gas Pipe Line Company,
recorded in Volume 176, Page 485, Deed Records, San Patricio County, Texas;

9. Right-of-Way, dated September 23, 1953, from ED. R{chmbnd, et al, to Sunray Mid-
Continent Oil Company, recorded in Volume 297, Page 283, Deed Records, San Patricio County, Texas;

10.  Right-of-Way, dated March 16, 1962, from E.D. Richmond, Jr., et al, to the State of Texas,
recorded in Volume 276, Page 109, Deed Records, San Patricio County, Texas;

11.  Right-of-Way, dated July 3, 1934, from R.K. Coleman to San Patricio County, reoorded in
Volume 105, Page 497, Deed Records, San Patricio County, Texas; ,
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12. Oil, gas and mineral leases, reservation of mineral interests, pooling arrangements, right-of-
way agreements, easements, and mineral deeds affecting the Property and of record in the office of the
.County Clerk of San Patricio County, Texas.

Barge Dock -

Any and all restrictions, covenants, easements, oil, gas and mineral leases, oil, gas and mineral deeds,
oil, gas and mineral reservations, rights-of-way, if any, pertaining to the Barge Dock, but only to the extent
any of the foregoing are shown of record in the office of the County Clerk of San Patricio County and are
still in effect with respect to the Barge Dock, and to all zoning laws, regulations and ordinances of municipal
and/or governmental authorities, if any, but only to the extent they are still in effect and relate to the Barge
Dock. ‘
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09/19/2012

CERTIFIED MAIL NO. 7008 0500 0001 2134 2047

RETURN RECEIPT REQUESTED

PAYER: Richard F. Bergner

Registered Agent for National Oil Recovery Corp

5151 San Felipe, Suite 1950
Houston, TX 77056-3907

**Notice of Non-Compliance**

RE: Administrative Order on Consent for Remedial Investigation and Feasibility Study, Replenishment of
Special Account #2, Falcon Refinery Superfund Site 66MC

With this letter, EPA is notifying you of your client’s noncompliance with the above-referenced Order for failure
to pay EPA’s costs demanded by EPA’s bill dated March 09, 2012,

Bill Number: 27610265056
Billing Date: 03/09/2012
Payment Due: 03/29/2012
Qriginal Debt: $ 208,205.84
Interest Charges: $ 830.28
Less Payment*: 3 0.00

Amount now due: $ 209,036.12

Payment is due immediately. If the payment amount identified in this letter is not paid within thirty(30) days after
the date of this notice, this debt may be referred to Department of Justice for enforcement and collection, No
additional EPA notice will be sent. The referral will seek payment of the amount due as provided in the Order plus
accrued interest, penalties, and enforcement costs, including attorney’s fees, as appropriate,

If you have any questions or wish to discuss this matter, or need to make further arrangements, please contact
Doretha Christian at 214-665-6734. Please note, unless otherwise advised in writing by EPA, any communications
with EPA will not relieve you of your obligation to make the required timely payment as provided in this letter,
Please make the check payable to “EPA Hazardous Substance Superfund”.

Please Remit to:
U.8. Environmental Protection Agency

Superfund Payments
Cincinnati Finance Center
PO Box 979076
St. Louis, MO 63197-9000
Sincerely,
DANA SHERRER

Accountant
CC: :
Doretha Christian
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Wed Aug

1 11:54:15 2012 From: FRANCO,JANIE To: 8121466566Page 9 of 22

Dl = R

NOTICE OF CONFIDENTIALITY RIGHTS: IF YOU ARE A NATURAL PERSON, YOU
MAY REMOVE OR STRIKE ANY OF THE FOLLOWING INFORMATION FROM THIS
INSTRUMENT BEFORE IT 18 FILED FOR RECORD IN THE PUBLIC RECORDS:
YOUR SOCIAL SECURITY NUMBER OR DRIVER’S LICENSE NUMBER,

PECIAL W, EED WITH VIN 'S LIEN
THE STATE OF TEXAS §
§ KNOW ALL MEN BY THESE PRESENTS:
COUNTY OF SAN PATRICIC §

THAT National Qil Recovery Corporation, a Ielaware corporation authorized to transact business
inthe State of Texas (herein called “Grantor™), for und in consideration of Ten And No/100 Dollars (310.00)
and other good and valuable consideration in hand by Lazarus Texas Refinery I, LLC, a Delaware limited
liability company authorized to fransact business fn the Siate of Texas (herein called “Grantee™), whose
mailing address is 801 Travis, Suite 2100, Houston, Texas 77002, the receipt and sufficiency of which is
hereby acknowledgod and confessed, and in further consideration of the executicn and delivery by Granteo
of that ceriain Instailinent Real Estate Lien Note of sven date herewith, in the original principal sum provided
in said Installment Real Bstate Lien Note, bearing interest af the rate stipulated therein, payable to the order
of Grantor, as thoroin provided, the pryment of which Installment Promissory Note is secured by the vendor’s
liest and superior title herginafter reserved and retninéd, and s additionally secured by licns and security
inforests crented and provided for in the certain Deed Of Trust And Security Agreement of even date
lerowith from Granteoto Richard F. Bergner, Trustee, conveying unto said Trustes the heroinafter described
property, by these prosents does hereby GRANT, SELL, and CONVEY untv Grantee, subject 1o the
assumption of labilities, exceptions and rescrvations herein contained, the following described property
focated in San Patricio County, Texas, together with all improvements and fixtures situaied on, attached or

located on snid property, to wit;

o ¥
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The surface only of the cerlnin 87.258 neres of land, more or less, siteated in San Patricio
County, Texas, and described by metes and hounds in Exhibit *A," attached hiereto and
made a part hereof for al] purposes (the "Refinery Land"), together with all improvements
located thercon, including, but ot limited to, elght (8) storage tanks with a twtal capacity
of 685,000 barrels of storage, and all and singular the rights and appurtenances pertaining
to the Refinery Land, inoluding, buttiot limited to, all of Grantor's rights, titles and interests,
if any, in and 1o all adjacent easements, streets, alloys, rights-of-way, rights of ingress and
ogross, strips and gores,

Refinery Bauipment

Ineddition to the improvements located on the Refinery Land, all of the personal propeity,
fixtures and/or cquipment described in Bxilbit "B," attached hereto and made & part iereof
for all purposes (the Refinory Equipment")

Burpe Dock

Tho surface only of the certain 14.24 acres of land, moro or less, situated in San Patrlcio
County, Texas, and described by metes and bounds in the Exhibit *C," attached hereto and
made a pari hereof for all purposes (the "Barge Dock™), together with afl improvements
located thereon, and al and singuiar the rights and appartenances portaining to the Barge

Dock,

Pipeline Equipmen

All pipes, pipelines, valves, metering equipment, pumnps, if any, in, on, vader o through (i)
the Refinery Land, (1) the Refinery Equipment, and (iit) the Barge Dook (the "Pipetines And

Equipment™).
The foregoing described Refinery Land, Refinery Equipment, Barge Dock, and Pipsline And Bquipment are
herein collectively called the “Property.”

u f Obligation

Grantee acknowledges that the Property s also known as the “Falcon Refinery” and has been
designated by the Environmental Protection Agency (“EPA”) as a Supcrfund Site, and is subject to
remedintion and clean-up in connection with two (2) Adminisitative Orders On Consent with the BEPA
relative to the Property, they being (a) Administrative Order On Consent For Removal Action, U5, BPA

Region 6, CERCLA Docket No, 06-04-04, dated June 9, 2004, and (b) Administrative Order On Consent For

Remedial Investigation And Feasibility Study, 1.5, EPA Region 6, CERCLA Docket No. 06-05-04, dated

| Y
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" Tune Y, 2004 (collectively, referred fo hereln as the “AOC's™), as well as an Agroed Order for resumption of

Removal Work, dated May 2, 2011 and an Agreed Order for resumptlion of Remedial Investigation and
Pensibility Study, dated September 26, 2011 (collectively, the “Agreed Orders”), In addition, Grantes
acknowledges it is aware that Grantor has received from the EPA. a Notice Of Deficiencies, dated Qctober
26,2011, relative to the RI/I'S Agreed Order and since then the EPA has taken over the work contemplated
by the RUTS Agreed Order and related AQC's,

As partofthe consideration for the conveyance of the Property to Granlee, Grantee exprossly agrees
to assume and be solely responsibie for the performance of all of Grantor's remaining obligations in, to and
under the AOC's and the Agreed Orders, with the same legal force and effect as if Grantee wore the original
signatory 1o the ADC's and the Agreed Orders,

A8 18 And WHERE 1§

GRANTOR HAS EXECUTED AND DELIVERED THIS DEED AND HAS
GRANTED, BARGAINED, SOLD AND CONVEYED THE PROPERTY, AND GRANTEE
HAS ACCEPTED THIS DEED AND HAS PURCHASED THE PROPERTY, AS IS,
WHERE IS, AND WITH ALL TAULTS, IF ANY, AND WITHOUT ANY
REPRESENTATIONS OR WARRANTIES WHATSOEVER, EXPRESS OR IMPLIED,
WRITTEN OR ORAL, IT BEING THE INTENTION OF GRANTOR AND GRANTEE TO
EXPRESSLY NEGATE AND EXCLUDE ALL REPRESENTATIONS AND WARRANTIES,
INCLUDING, BUT NOT LIMITED TO (A} THE CONDITION OF THE FROPERTY OR
ANY ELEMENT THEREOF, INCLUDING, WITHOUT LIMITATION, WARRANTIES
RELATED TO SUITABILITY FOR HABITATION, MERCHANTABILITY OR FITNESS
FOR A PARTICULAR PURPOSE; (B) THE NATURE OR QUALITY OR
CONSTRUCTION, STRUCTURAL DESIGN OR ENGINEERING OF THE

3 oy @/ |
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IN THE IMPROVEMENTS, (D) THE SOIL CONDITIONS, DRAINAGE OR OTHER
CONDITIONS EXISTING AT THE PROPERTY WITH RESPECT TO ANY PARTICULAR
PURPOSE OR BY ANY DESCRIPTION OF THE PROPERTY; (E) ALL WARRANTIES
CREATED BY AN AFFIRMATION OF FACT OR PROMISE OR BY ANY
DESCRIPTION OF THE PROPERTY; (F) THE PRESENCE ON THE PROPERTY OR
RELEASED TFROM THE PROPERTY OR SURROUNDING AREAS, OF ANY
HAZARDOUS SUBSTANCES, SOLID TOXIC CHEMICALS OR OTHER MATERIALS;
AND (G) ALL OTHER WARRANTIES AND REPRESENTATIONS WHATSOEVER,
EXCEPT THE WARRANTY OF TITLE EXPRESSLY SET FORTH HEREIN,

TOHAVE AND TORBOLD the Property, together with all and singular the rights and appurtenances
thereto inanywise belonging, unto Grantee, its successors and assigas forever, and Grantor does hereby bind
itself, its successors and assigas, 10 WARRANT AND FOREVER DEFEND, all and singular, the Properly
unto Grantos, its successors and assipns, against every person whomsoever iawfully claiming or to claim the
same or any part thereof, by, through or under Grantor only, but not otherwise.

Thisconveyance, including the above wareanty is, however, made subject{o the AOC’s, the Agreed
Orders and the Permitted Encumbrances described in Exhibit “D,” attached hereto and made a part hereof,
but only to the extent that any of the foregoing are shown of record {n the office of the Connty Clerkof San
Pateicio County, Texas and are siil} in effect with respect fo the Property, as woll as that certain Lease

Agreomont, dated Janvary 16, 2006, by and between Grantor and Supetior Crude Gathering, Inc. and all

amendments and supplements thereto.

)
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and retained against the Property until the above described Installment Real Estate Lien Note is fully paid
according 1o the face, tenor, effect and reading thereof when {his Deed shall become absolute.
Ad valorem iaxes for the current year have been prorated to the date hereof, and Grantee assumes

the payment thereof,

A
EXECUTED the A7 day of Mﬂ/ , 2012,

GRANTOR:

NATIONAL OIL RECOVERY CORPORATION

By: @1‘ dﬂa})@{*\; ﬂ‘ﬁ“@‘iﬂ(
ngw

GRANTEE:
LAZARUS TEXAS REFINERY L, LLC

w2 (L0

:¥ natheh Carrol!, Director

THE STATBOF TEXS  §

§
COUNTY OF HARRF

This ingtrument was acknowledged before me on the éf‘gw‘,}day of mﬂ&%@%ﬂ__q
2012, bymww:\ behalf of National Ol Recovery Corporation and in the capacity

stated.

AR R R L N otary Public In Afd For
y SUSAN JANE HAYWOOD The State Of _"TEXAS

Notary Putdie, y

Stce of Texcs

Commission Bxpres 07-2613 §

0 T My e gy S g Ty, g By N B
.
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THE STATE OF TEXAS §

§
COUNTY OF HARRIS §

This instrument was acknowledged before mo on mcm of Mﬂ[%__. 2012, by

Jonathan Cerroll, a Director of Lazarus Texas Refinery I, LLC, a Delaware limited liability company
authorized 1o transact business in the State of Texas, on behalf of said limited liability company and in the

capngity therein stated,

\hh\\\\\\sh‘b\ﬁﬁ\&\ﬁ.\‘s 4

Thi e NANE&Y:"OOD Notary Pubiic In And For

Mw r " . .

St of Toxos The State OF TEX A S
typres 07+26+18

by T S PN S

Ay
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SPECIAL WARRANTY DEED WITH VENDOR'S LIEN
FROM
NATIONAL OIL RECOVERY CORPORATION (“GRANTOR")
TO '
LAZARUS TEXAS REFINERY I, LLC (“"GRANTEE")

Tract |

FIELDNOTE DESCRIPTION of a portion of Lots 4 and 5, Block O, Buston and Danforth Subdivision, as
shown by map recorded in Volume 152, Page §, Deed Records, San Patricio County, Texas, desoribed as

follows:

COMMENCING at the southeasterly corner of said Lot 4, being at the intersection of the centerline of Farm-
to-Market Road 2725 with thoe cenforline of a 40.00 foot public roadway batween Blocks N and O of said

subdivision;
THENCE, along the centerline of said 40.00 foot roudway and the southerly boundary of said Lot 4, N, 55°

23'00" W, at 50.00 feet past the wosterly right-of-way of said Farm-to-Market Road, in all 156,12 fect to the
POINT OF BEGINNING of this tract;

THENCE, continuing along sald cemderline and boundary, N 55°23' 00" W, 503.88 feet to the southwesterly
corner of said Lot 5;

THENCE, along the westerly boundary of said Lot 5, N 34° 37' 00" E, at 20,00 feet pasta 58 incls iron yod
-found on the northerly right-ofeway of said 40.00 foot roadway, in all 683,00 feet to a brass montment In

conerote found;
THENCE, § 552231 00" B, 610.00 feet to a 5/8 inch fron rod set on the westerly right-of-way of sald Farm-fo-

Markot Road;
THENCE, along soid wosterly right-of-way, § 34° 37' 00" W, 501,25 feet to o 5/8 inch iron rod found;

THENCE, N 55° 23' 00" W, 106,12 feot to 2 5/8 inch iron red found;

THENCE, 8 34°37' 00" W, at 163.75 fect pasta 5/8 inch fron rad found on the northerly right-of-way of said
40.00 foot rondway, in all 183,75 feet to the POINT OF BEGENNING,

CONTAINING 9,145 acres, more or less, of which 0.231 acre is in read right-of-way,
Tragt 2
FIELID NOTE DESCRIPTION I all of Lots | and 2, and a portion of Lot 3, Block N, and a portion of Lots

1 and 2, Block M, and all of Lot 4, Block 11, and a portion of Lot 4, Block 13, Burton and Danforth
Subdivision, as shown by map recorded in Volume 152, Page 1, Deed Records, San Patricio County, Texos,

described as follows:

Exhibit “A”
Page 1 Of 3
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COMMENCING atthe s orthwesterly corner of said Lot 3, BlockN,bumgat thcmwrsection of thecenterlie
of Farm-to-Market Road 2725 with the centorline of a 40,00 foot roadway between Blocks N and O of said
subdivisien;

‘THENCE, along the centerline of'said 40.00 foot roadway and the northerly boundary of said Lot 3, § 55°23¢
00" E, 50.00 feet to the easterly right-of-way of said Farm-to-Market Road for the POINT OF BEGINNING
of this tract,

THENCE, along said easterly right-of-way, S 34° 37° 00" W, at 20.00 feet past a 5/8 inch {ron rod sef on the
southerly right-of-way of said 40,00 foot roadway, at 1300.00 feetpast # 3/8 inch ivon rod set on the noriherly
right-of-way 0f 40,00 foot roadway between Blocks M and N of said subdivision, inal} 1320.00 fectton 5/8
inch Iron rod set on the southerly boundary of said Lot 3, Block N, being on the certerf{ne of said 40,00 foot

roadway;

THENCE, along snid centerline and southerly botndary, 8§ 55° 23' 00" E, 280.00 feet to a 5/8 inch iron rod
set af the southessterly corner of said Lot 3, Block N, being the northwesterly corner of Lot 2, Block M;

THENCE along the westerly boundary of said Lot 2, § 34° 37' 00" W, at 20.00 feet past the southerly right-
of-way of said 40.00 foot rondway, in all 660,00 feet to a 5/8 inch iron rod set;

THENCE, § 55° 23' 00" E, at 630.00 feet past the westerly right-of-way of a 60.00 foot roadway between
Blocks M and JJ, ot 660.00 feet past the centerline of said roadway and boundary between said Blocks M
and JJ, in a1} 690,00 feet to a 5/8 inch iron rod found on the easterly right-of-way of said 60.00 foot roadway;

. THENCE, zlong said easterly right-of-way, N 34° 37' 00" E, 420.89 feet to a 5/8 inch iron rod foand;

THENCE, § §7° 11'36" E, 219,92 feet 10 a 5/8 inch iron rod found;

THENCE, N 36° [6' 05" B, 252,27 feet to a 5/8 inch iron rod found on the northerly right-of-way of 2 40.00
foot roadway between Blocks JJ and I

THENCE, along said northerly right-ofsway, § 55° 23' 00" B, 72,92 feet to a 5/8 inch Iron rod set on the
boundary between Lots 3 and 4, Block I

THENCE, atong said boundary, N 34° 37 00" E, at 1280.00 feet pass & 5/8 inch iron rod set on the southerly
right-of-way of 0 40,00 foot rondway betwsen Blocks ILand HE, in al 1300.00 feef (o the centerline of said
rondway, being the northeasterly corner of snid Lot 3, Block If;

THENCE, along said centerline and the boundary between Blocks 1T and HH, and the boundary between
Blocks N and O, N 55° 231 00" W, 1270.00 feet to the POINT OF BEGINNING.

CONTAINING 50.113 acres, nrore or loss, of which 4,070 acres is in road right-of-way.

Exhibit “A"
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Tract 3

Lots 1,2, and 3, Block 11, Burton and Danforth Subdivision, as shawn by map recorded in Volume
152, Page 1, Deed Records, San Patricio County, Texas, '

Exhibit “A”
Page 3 Of 3
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SPECIAL WARRANTY DEED WITH VENDOR’S LIEN

NATIONAL OIL I@COVER?(RC%%PORATION {(“GRANTOR")
LAZARUS TEXAS llEFlI’\lrlg%Y I, LLC (“GRANTEE")

IR A 10,000 or 12,000 b/d atmospherio crude distillation unit

2 A 30,000 b/d atmospheric crude distiliation unit

3. A 20,000 b/d vacuum distillation unit

4. A 15,600 b/d naphtha stabilizer

5, Tankage consisting of 8 storage tanks, with an eventual fotal capacity of approximately 685,000

Larrels of storage

Exhlbit *B"
Page 1 Of 1
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SPECIAL WARRANTY DEED WITH VENDOR’S LIKN
FROM
NATIONAL OIL RECOVERY CORPORATION (“GRANTOR")
TO
LAZARUS TEXAS REFINERY I, LLC (*GRANTEE™)

FIBLDNOTES for a 14,24 acre tract of land being all of Lot 1, Bay Block B, the West 509,29 feet
of Lot 2, Bay Block 8, the South 130 feet of Lot 4, Bay Block 7, a portion of Ocean Prive and a tract of land
bstween the East boundary of Ocean Drive and Redfish Bay, all as shown on the Burton & Danforth
Subdivislon imap as recorded in Volwme 1, Page 3, Plat Records of Aransas County, Texas and a certified
copy of such magp {s recorded in Volure 152, Fage | of the Son Patriclo County, Texas Deed Records;

BEGINNING af a 1/2 jnch iron rod found (marked R.P.L.S. 1523) at the West cornor of said Lot 2
on the Southenst right-ofiway line of Bay Avenue (60 foot wide right-of-way with variable width caliche
sirfuce) for the West corner of this survey;

' THENCE North 34" 37' 00" East, along said Southeast i‘ight-of-way line, at 330,00 fect pass a 172

: inch iron rod found (marked R.P.L.S. 1523 at tho North corner of said Lot 2 and the West corner of said Lot
1, in al) a distance of 640.00 feet to a 1/2 inch iron rod found (marked R.P.L.8, 1523) on the Souwthwest right-
of-way line of Sun Ray Road (40 foot wide right-ofway with 22 foot wide asphalt surface) for the North
corner of said Lot 1 and a corner of this survey;

THENCE South 55° 30' 35" Eagt along said Southwest right-of-way line at 901,00 feet 4 1/2 inch
frenrod found (narked R.P 1.8, 1523) bears South 34° 20° 25" West 2.0 feet, in all o distotice 0f 913.24 feet
to tho West right-of-way line of Ocean Drive for the Enst corner of suid Lot 1 and inside corner of this

survey;

THENCE North 16° 32 55" East, along the West right-of-way line of Ceean Drive (80 foot wide
right-ofsway unimproved) 42.04 feet across Sun Ray Road to a 5/8 inch iron rod found at the South corner
of Lot 4, Block 7 for an Inside comer of this survey; '

THENCE North 55* 30' 35" West along the Northeast right-of-way line of Sun Ray Roed, at 13.46
feet a 1/2 Inch iron rod found (macked R.P.L.S, 1523) bears South 34° 20° 25" West 2,0 feet in all 4 distance
of 906.19 feet to & 12 inch iron rod found {marked R.P.L.S. 1523) nt the West corner of said Lot 4 on the
Southeast right-ofeway line of Bay Avenue, for a corner of this srvey;

THENCE North 34" 37'00" East along said Southeast right-of-way line 130,00 feet toa 3/4 luch fron
rod with flattened top found for the North corner of 1his survey;

_ THENCE South §5* 30' 35" Bast, parallel to the Northeast right-ofeway tine of Sun Ray Road and
130 feet distant therefrom measured at ripht angles thereto, at 840.41 feet & 1/2 Inch iron rod found (marked
R.PL.S. 1523) bears South 34° 29" 25" West, 1.85 fect at 857,83 feet oross the West right-of-way line of
Ocean Drive, at 861.02 feet pass a 5/8 inch iron rod in conerete found, 11941.92 feet vross the Bust right-of-
way fine of Ocean Drive in all a distance of 1,028.69 feet {o the shoreline of Red Fish Bay,;

Exhibit “C"
Paga 10f2
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~ THENCE along the shoreline of Red Fish Ray, South 20° 56 26" West at 1,81 feeta 172 inch iron o
rod found (marked R.P.L.S. 1523) bears North 69° 09' 34" West 2.24 feet, in all a distance of 89,75 feet to
an angle point in said shoreline;

THENCE continuing nlong said shorefine South 00° 40° 20" Waest 0,69 feot and thence South 13°
50' 36" Enst 48,81 feet 40 the beginning of o concrete bulkhead;

THENCE along the outside face of sald conerete bulkhead as follows:
South 73" 37 00" Bast 15,96 feel;
South 20' 16' 30" West 29,72 fect
North 71* 29 02" West 48.32 fect;
South 18" 17" 15" West 78.59 feet;
South 71° 03" 51" East 53.00 feet and South 18" 42 11" West 193.54 fect to the end of said
conerete bulkhead;

THENCE continuing with the shoreline of Red Fish Bay as follows:
South 40* 43' 53" West 74.95 feet;

South 50° 50' 46" West 42,44 feet)
South 11* 18" 15" West 141.77 foct and South 24" 58' 51" West 93,85 feet {o a point on the

Southessterly cxtension of the common boundary of Lots 2 and 3 Bay Bloek B for the South
comer of this survey;

THENCE with a wire fence along said Southeasterly extension, North 55° 30" 35" West at 82,04 feet
a 1/2 inch ivon rod found (marked R.P.L.S. 1523) benes South 34" 29' 25" West 2,60 in all a distance of
132.15 feet to the centerline of Ocean Drive for a corner of this swrvey, fram which cotnera 2 ineh fron pipe
found on the West right-of-way Hze of Ocean Drive bears Nocth §5° 30' 35 West 42,04 feet and thenco

South §6' 32' 55" Waest 1,47 feet;

THENCE with the centerling of Ocean Drive North 16° 32' 55" East, 346.87 feet 10 a point on the
Southeasterly oxtension of the common boundary of Lots | and 2, Bay Block 8, for an inside corner of this

survey;

THENCE nlong tast mentiosied Southeasterly extension North 55° 30° 35" West 42.04 feet to the
South corer of said Lot 1 and the Bast comer of said Lot 2,.0n the West right-of-way line of Qcean Drive;

THENCE North $5° 30" 35" West along the common boundary of sald Lots 1 and 2 at 2,64 feet, 8
1/2 inch iron rod found (marked R.P.L.S, 1523) bears South 34 20' 25" West 2,77 feet in all a distance of
505.0 feot for an inside comner of this survey;

THENCE South 34" 37" 00" West at 1.2 feat pass n 1/2 inch iron rod found (marked R.P.L.8. 1523)
in all a distange of 330.0 feet to a wire ferce on the common boundary of sald Laots 2 and 3, Bay Block 8 for
a corner of this survey, from which corner a 1/2 inch jron rod found (marked R.P.L.S. 1523} bears South 34°
37°00" West 1,12 feet; )

THENCE North 55° 30' 35" West with said wire fence on the common boundary of sald Lots 2 and
3,509.29 feet to the POINT OF BEGINNING, save and except 2.5 acres conveyed from National Oil
Recovery Corporation to Pt Energy Corporation, by Special Warmanty Deed, dated August 17, 1998, towhich
Specinl Warranty Deed reference is hereby made for & deseription of said 2.5 acres of land,

Exhibit “C”
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SPECIAL WARRANTY DEED WITH VENDOR'S XIEN
FROM
NATIONAL OIL RECOVERY CORPORATION (“GRANTOR")
TG
LAZARUS TEXAS REFINERY |, LLC (“GRANTEL")

Permitted Encumbrances
Tracls 1,2 &3

1, Rights of mineral estate owners and {o the rights of those that hold under them;

2, Easement, dated April 19, 1978, from Uni Oil, Inc. to Central Power and Light Company,
recorded in Volume 886, Page 89, Deed Records, Sun Patricio County, Texas;

3 Road rights-of-way ag showt on the Burton & Daoforth Subdivision Map vecorded ia
Volume 152, Page 1, Deed Records, San Pateiclo County, Texas;

4 Easement, dated February 8, 1979, from Uni Qi Co, to Central Power and Light Company,
recorded in Volume 807, Page 299, Deed Records, San Patricio County, Texas;

5, Agreement, dated February 2, 1965, from Brashear-Irwin Industeles, Inc, to T.L. Bishop,
recorded in Volume 311, Pags 124, Deed Records, San Patricio County, Texas;

6. Term and conditions of reservation of fee title to one cortain fresh water line along with
eascment relative thereto as set out in Deed, dated June 22, 1968, from Brashear Industries, Ing, to L.V,
Elliott, Trustes, recorded in Volume 372, Page 161, Deed Records, Sau Patricio County, Texas;

7. Assignment Of Covenast to extend channel, dated October 25, 1977, from Mark P.
Banjavich, et al, to T. Michael Hajecnte, et al, recorded in Volume 567, Page 469, Deed Records, San
Patricio County, Texas:

8. Right-of-Way, dated July 15, 1952, from Conn Brown to United Gas ?ipc Line Company,
recorded fn Violume 176, Page 485, Deed Reeords, San Patricio County, Texas;

9 Right-of-Way, dated September 23, 1953, from E.D. Richmond, et al, to Suncay Mid-
Contirent Ofl Company, recorded in Volume 297, Page 283, Deed Records, San Patricio County, Texas;

10, Right-of-Way, dated March 16, 1962, from E,D, Richmond, Jr., et al, to the State of Texas,
recorded i Volatne 276, Page 109, Deed Records, San Patricio County, Texas;

1. Right-of-Way, dated July 3, 1934, from R K, Coleman te San Patricio County, recorded in
Yolume 105, Page 497, Deed Records, San Patricio County, Toxas;

Exhibit “b"
Page1 Of 2
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wity agresiments, ensements, and mineral deeds affecting the Property and of record in the office of the
County Clerk of San Patricio County, Texas,

Barge Dock

Any and all restrictions, covenants, easements, oil, gas and mineral leases, oil, gas and mineral deeds,
oil, gas and mincral reservations, rights-of-way, if any, pertaining to the Barge Dock, but caly to the extent
any of the foregoing ave shown of record n the office of the County Clerk of San Patricio County and are
stilt in effect with respect to the Barge Dock, snd to all zoning laws, regulations and ordinances of municipat
and/or governmental authorities, if any, but only to the extent they are still in effect and rolate to the Barge
Dock. :

FILED AND RECORDED
QFFICIAL PUBLIC RECORDS

/ﬁm«l lilons
’
Orocle Rlanlz-Genzales, County Clerk
Sen Patricia Texas

FEE: $88.00 613663

DEED

Exhibit “D"
Page 2 Of 2

[2. O, gasand mincral leases, rescrvation of mineral interests, pooling arrangements, Fight-ofs ™7 s
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L

NOTICE OF CONFIDENTIALITY RIGHTS: IF YOU ARE A NATURAL PERSON, YOU
MAY REMOVE OR STRIKE ANY OF THE FOLLOWING INFORMATION FROM THIS
INSTRUMENT BEFORE XT IS FILED FOR RECORD IN THE PUBLIC RECORDS:
YOUR SOCIAL SECURITY NUMBER OR DRIVER'S LICKNSE NUMBER,

SPRCIAL WARRANTY DEED AND BILL OF SALE

THE STATE OF TEXAS §
§ KNOW ALL MEN BY THESE PRESENTS:

COUNTY OF SAN PATRICIO §

THAT Noreorom Industries SRL, registzation number J40/28770/1994 (herein called “Grantor™),
for snd in consideration of Ten And No/100 Dolars ($10,00) and other geod and valuable consideration in
hand paid by Lazarus Texas Refinery [, LLC, a Delaware limited lability company authorized 1o fransact
buslitesy in the State of 'Texas (herein called “Grantee™), whose maiting address i 801 Traviy, Suite 2100,
Housten, Texas 77002, the receipt and sufficient of which is hereby acknowledged and confessed, by these
presents does hereby FRANT, SELL, and CONVEY unto Grantes the following described property located
in San Patricio County, Texas, together with all improvements and fixtures situated on, attached or located
on said property, fo wit:

Barpe Dock

The surface only of (he certain 14,24 acres of fand, more or less, situated in San Patriocio

County, Texas, and described by metos and bounds in the Exhibit "A," attached hereto and

made # part hereof for all purposes (the "Barge Dock™), together with all improvements

tocated thereon, and all and singular the rights and appurtenances pertalning to the Barge
Dock.

AS IS And WHERE IS

Grantee, alzo by the recording of this Specinl Warranty Deed And Bill OF Sale, fusther acknowledges
and agrees that the Proporty iy USED, and that Geantee takes the same "AS 18, “WHERE 18,” and “WITH
ALLFAULTS.™

TOHAVE AND TO HOLD the Property, together with all and singular the rights and appurtenances

thereto in anywise belonging, unto Grastes, Ha successors and assigns forever; and Grantor doaos hereby bind
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Ifself. f‘f;.;;c.c.ossors aﬁd a::signs, to WARRANT AND FOREVER DEFEND, afl gnd singular, the Property "
wito Gratitee, lts successors and assigns, against every person whomsoever Jawfully ofwinin g or to claim the
same or any part thercof, by, through or under Grantee, but rot otherwise.

Ad valorem taxes for the current year have been prorated to the date hercof, and Grantee assumes

the payment thereof.

EXECUTED tho 29 _day of @ém..aw{ 2012,
GRANTOR:

NORCOROM INDUSTRIES SRL

By: Oﬂ t%@ﬂﬂ B lle—r

anus Velicescu,
Pres:dem, Solo Sharcholder and Dircotor

THE STATE OF TEXAS §

COUNTY OF HARRIS §

This instrument was acknowledged before me on thcéw dayof M.ZOIZ by Nelu
Marius Veliceseu, President, Sole Sharcholder and Director of Norsorons fndustries SR1,, & Romanian

corporation, on behalf of said corporation and in the capacity therein stated.

Bttt o T B Ty e Ty

SUSAN JANE HAYWOOD
Nolery Bubiic, otary Public [n Ahd For

§;.§ i Skte of Texas The State OF TEX A S
Commission Expies O7-25-13

Ly Tt iy et e Ty

After Recording Please Return To:
Jonathan Carroll

801 Travis, Suite 2100

Houston, Texas 77002
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e
SPECIAL WARRANTY DEED AND BILY, O¥ SALE
BETWEEN
NORCOROM INDUSTRIES, SR.L (“GRANTOR")
AND
LAZARUS TEXAS REFINERY I, LLC (“GRANTEE")

FIELDNOTES for a 14,24 aore tract of fand being alf of Lot 1, Bay Block B, the West 509,29 feot
of Lot 2, Bay Block 8, the South 130 feet of Lot 4, Bay Block 7, 4 portion of Geean Drive and a tract of land
between the East boundary of Ocesn Drive and Redfish Bay, all as shown on the Burton & Danforth
Subdivision map as recorded in Volume 1, Page 3, Plat Records of Aransas County, Toxas and a cerntified
copy of such map is recorded In Volume 152, Page | of the Sen Patricia County, Texas Deed Records;

BEGINNING at a 1/2 inch jron rod found (marked R.P,L.S, 1523) ai the West corner of said Loi 2
on the Southeust right-of-way line of Bay Avenne (60 foot wide right-of-way with variable width caliche
surface) for the West corner of this survey;

THENCE North 34* 37' 00" East, along said Southeast right-of-way line, at 330,00 feet pass 8 172
Inclt iron rod found (marked R.P.L.5. 1523) at the North corner of said Lot 2 and the West corner of said Lot
1, inalka distance of 640,00 feet to a 1/2 inch iron rod found (marked R.P.L.5, 1523) on the Southwest right-
ofeway line of Sun Ray Road (40 foot wide right-of-way with 22 foot wide asphalt surface) for the North
comer of said Lot 1 and a corner of this survey,;

THENCE South 5§5° 30 35" East along said Southwes! right-ofoway line at 901,00 feet a 1/2 inch
iron rod found (marked R.P 1.5, 1523) bears South 34° 29" 25" West 2,0 feet, in all a distance 0f 913,24 feet
to the West right-of-way line of Ocean Drive for the East corner of said Lot 1 and inside corner of this

survey;

THENCE Norih 16° 32! 55" East, along the West right-of-way line of Ocean Drive (80 foot wide
right-of-way unimproved) 42,04 feet aeross Sun Ray Roead to 2 8/8 inch iron rod found at the South corner

of Lot 4, Block 7 for an inside comer of this survey,

THENCE North 55° 30" 35" West alonp the Northeast right-af-way line of Sun Ray Road, at 13.46
feot a 1/2 inch iron rod found (marked R.P.1L.8, 1523) bears South 34" 29" 25" West 2.0 feet in all a distance
of 900.19 feet to a 1/2 inch iron rod found (marked R.P.L.8, 1523) at the West corner of said Lot 4 on the
Southeast right-of-way line of Bay Avenue, for a corner of this survey; ‘

THENCE North 34° 37' 00" East along said Southcast right-of-way ling 130,00 fect to a 3/4 inclt iron
rod with flattened top found for tho North comer of this survey;

THENCE South §5* 30" 35" East, paraliel to the Northeast right-of-way Jine of Sun Ray Road and
130 feet distant therefrom measured at right angles thereto, at 840.41 feet a 1/2 inch iron rod found (marked
R.P.L.S. 1523) bears South 34° 29" 25" West, 1,85 feot at 857.83 feet cross the West right-of-way line of
Ocean Drive, at 861.02 fect pass a 5/8 inch iron rod in conerete found, at 941.92 feet cross the East right-of-
way line of Ocean Drive in all a distance of 1,038.69 fest to the shoreline of Red Fish Bay;

Exhibit “A"
Page 10f2
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rod found (marked R.P.L.S. 1523) boars North 69° 09' 34" West 2,24 feet, in afl a distatice of 89,75 feet to
. an angle poiat in sald shoreline;

THENCE continuing along said shoreling South 00* 407 20" West 80,68 feet and thence South 13°
50' 36" Bast 48.81 feet to the beginning of a conerete bulkhoad;

THENCE along the outside face of said concrete bulkhead as follows;
Sotth 73" 37' 00" Bast 15,96 feet;
South 20° 16" 30" West 29,72 feet;
North 717 29" 02" West 48.32 feet;
South §8* 17" 15" West 78.59 feet;
Scuth 71° 03' 51" East 53,00 feot and South 18 42° 11" West 193,54 foet to the end of said

concrete bulkhead;

THENCE continuing with the shorefine of Red Fish Bay as follows:
South 40° 43' 53" West 74,95 feet;
South 50 50' 46" West 42.44 feet;
South 11° 187 15" West 141,77 feet and South 24° 58' 51" West 93.85 feet to a pointon the
Southeasterly extension of the coinmon boundary of Lots 2 and 3 Bay Block § for the South

corier of this survey;

THENCE with a wire fensce along said Southeasterly extension, North 55" 30" 35" Wost at 82.04 fect
o 12 inch iren rod found (marked R.P.L,S, 1523) bears South 347 29' 25 West 2,69 in afl a distance of
132.15 feet to the centerline of Qconn Drive for a comer of this survey, from which comera 2 juch iron pipe
found on fhe West right-of-way line of Ocean Drive beurs North 55° 30' 35" West 42.04 feet and thence

South 16" 32' 55" Wost 1.47 feet;

THENCE with the centerline of Ocean Drive North 16° 32' 55" Eagt, 346,87 feet (o a point on the
Southeasterly extension of the common boundary of Lots 1 and 2, Bay Block 8, for an inside corner of this

survey;

THENCE along last mentioned Souiheasterly extension North 55° 30" 35" West 42,04 feef {o the
South comer of said Lot 1 and the East corner of said Lot 2, on the West right-of-way line of Ocean Drive;

THENCE North 55* 30" 35" West atong the comumon boundary of said Lots 1 and 2 at 2.64 feet, a
1/2 inch iron rod found (marked R.PL.S, 1523) bears South 34° 29 25" West 2,77 feet in all a distance of
503.01 feet for an Inside corner of this survey;

THENCE South 34" 37 00" West at 1.12 feot pass a 1/2 inch iron rod found (marked R.P.L.S. 1523)
inall a distance of 336.0 feot to a wite force on the common boundaty of said Lots 2 and 3, Bay Block 8 for
a comer of this survey, from which corner g 1/2 inch Iron rod found (merked RLP.L.S. 1523} bears South 34°

37'08% West 1.12 foot;

THENCE North 55° 30 35" West with suid wire fence on the common boundary of sald 1ofs 2 and
3,509.29 feet to the POINT OF BEGINNING, save and except 2.5 acres conveyed from Nations! Oil
Recovery Corporation to Pi Encrgy Corporation, by Special Watranty Deed, dated August 17, 1998, to which
Special Wurranty Deed reference is herehy made for a descripfion of said 2.5 aeres of land,

Exhiblt “A”
Page 2 0f 2

THENCE aiéng i!ie sii‘(‘i;e‘ifne of Red Fish Bay, South 20° 5¢' 26" West at 1.81 feé{a ‘Uz.s;nclla 1ron D
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UNITED STATES ENVIROP{MENTAL PROTECTION AGENCY
 WASHINGTON,D.C. 20460 _

MAR ~ 6 2003 -

OFFICEOF .

ENFORCEMENT AND
COMPLIANGE ASSURANCE

MEMORANDUM

SUBJECT: Interim Guidance Regarding Criteria Landowners Must Meet in Order to Quaiify-
- for Bona Fide Prospective Purchaser, Contiguous Propgety Owner, or Innocent
Landowner Linitations on CERCLA -iabﬂM Elements™)

FROM: - Susen E. Bromm, Director j\@"” 1% o
- Office of Site'Remcdiat;on Enforcement

TO: Director, Office of Site Remediation and Restoration, Region T
Director, Emergency and Remedial Response Division, Region 11
Director, Hazardous Siie Cleanup Division, Region I
Director, Waste Management Division, Region IV s
Directors, Superfund Division, Regions V, VL, Vil and IX
Assistant Regional Administrator, Office of Ecosystems Protecuon and
Remediation, Region VIII

Director, Office of Environmental Cleanup, Regwn X

Director, Office of Environmental Stewardship, Regnon 1 )

Director, Environmental Accountability Division, RegionIV

Regional Counsel, Regions ILTL V, VL, VI, IX,and X  ~

Assistant Regional Administrator, Office of Enforcement, Comphance and
Envxmnmental Justice, Region VII

1 Introductlon

The Small Business Llablhty Relief and Brownﬁelds Rewtahzatlon Act, (“Brownﬁelds
Amendments™), Pub, L. No, 107-118, enacted in January 2002, amended the Comprehensive
Environmental Response, Compensation and Liability Act (“CERCLA™), to provide important
liability limitations for landowners that qualify as: (1) bona fide prospective purchasers, (2)
contiguous property owners, ot (3) innocent landowners (hercmaﬁer “landowner liability

" protections™ or “landowner provisions™).
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To meet the statutory ¢riteria fora landowner habﬂlty protcctlon, a landowner must meet

certain threshold criteria and satisfy cerfain contmumg obligations.! Many of the conditions are _ -

. the same or similar under the three landowner provisions (“common elements™).. This
‘memorandum is intended to provide Environmental Protection Agency personnel with some -

general guidance on the common elements of the landowaer Hability protections. Specifically,

this memorandum first discusses the threshold criteria of performing “all appropriate inquiry”
and demonstranng no “affiliation” with a liable party. The memoratidum then discusses the’
- continuing obhgatlons

. comphance with land use restrictions and not 1mpedmg the eﬁ‘ccnvenes;s or mtegnty ‘

- of institutional controls;

+  taking “reasonable steps” with respe:ct to hazardous substanoes affectmg a
, landowner’s property, ; .

. providing cooperation, assistance and access; -

«  complying with information requests and adnnmstratwe subpoenas; and

. prowdmg legally required notices. .

A chart summarizing the common elements applxcable to bona fide prospective purchasers,
contiguous property owners, and innocent landowners is attached o this memorandum
(Attachment A). Tn addition, two documents relating to reasonable steps are attached to this

‘memorandum: (1) 8 “Questions and Answers” document (Attachment B) and (2) a sample site~-

~ specific Comfort/Status Letter (Attachment C). .

This memorandum addresses only some of the criteria a landowner must meet in order to -

, quahﬁy under the statute as a bona fide prospective purchaser; contiguous property owner, or
innocent Jandowner (i.e., the common elements described above), Other criteria (e.g., the
criterion that a contiguous property owner “did not cause, contribute, or consent to the release or
threatened release,” found in CERCLA § 107(q)(1)(A)i), and the critérion that 2 bona fide
prospective purchaser and innocent landowner purchase the property after all disposal of
hazardous substances at the facility; found in CERCLA §§ 101(40)(A), 101(35)(A)), are not~
addressed in this memorandum, In addition, this guidance does not address obhgatmns

o landowners may have under state statutory or common law, -

‘This memorandum is an interim guidance issued in the exercise of EPA’s enforcement

" discretion. As EPA gains more experience implementing the Brownfields Amendments, the
~ Agency may revise this guidance. EPA welcomes comments on. this guidance and its -
xmplementauon Commcnts wey be subnntted to the contacts 1dent:ﬁed at the end of tlus

- memotandum, - S

‘1 See CERCLA §§'101(49)(13){}1),&07(@(1}(4), 101(35)(A)-(B).




11, Background

The bona fide prospective purchaser provision, CERCLA § 107(r), provides a new ‘

~ landowner liability protection and limits EPA’s recourse for unrecovered responsé costs to a lien
on property for the increase in fair market value attributabie to EPA’s response action. To

qualify as a bona fide prospective purchaser, a person must meet the criteria set forth in
CERCLA § 101(40), many of ' which are discussed in this memorandum, . A purchaser of
property must buy the property after Yanvary 11, 2002 (the date of enactment of the Brownﬁelds
Amendments), in order to qualify as a bona fide prospective purchaser. These parties may _
putchase property with knowledge of contamination after performing all appropriate inquiry, and
still qualify for the landowner liability protection, provided they meet the other criteria set forth
in CERCLA § 101(40).2

"The new contlguous property owner prov1sxon CERCLA § 107(q), excludes from the
definition of “owner” or “operator” a person who owns property that is “contiguous” or
otherwise similarly sitilated to, a facility that is the only source of contamination found on his
property. To qualify as a contiguous property owner, a landowner must meet the criteria set -
forth in CERCLA § 107(q)(1)(A), many of which are common elements. This landowner
provision “protects parties that are essentially victims of poilution incidents caused by their
neighbor’s actions.” 8. Rep No, 107-2, at 10 (2001). Contiguous property ownets must perform
all appropriate inquiry prior to purchasing property. Persons who know, or have reason to know,
prior to purchase, that the property is or could be contaminated, cannot quahfy for the
conhguous property owner liability protection :

The Brownfields Amendments also clarificd the CERCLA § 107(b)(3) mnocent
landowner affirmative defense. To qualify as an innocent landowner, a person must meet the
criteria set forth in section 107(b)(3).and section 101(35). Many of the criteria in section
101(35) are cominon elements. CERCLA § 101(35)(A) distinguishes between three types of
innocent landowners. Section 101(35)(A)(i) recognizes purchasers who acquire property
without knowledge of the contamination. Section 101(35)(A)(ii) discussés governments .

_acquiring contaminated property by escheat, other involuntary transfers or acquisitions, or the
exercise of eminent domain authority by purchase or condemnation. Section 101(3 S)A)(iii)
. covers inheritors of tontaminated property. For purposes of this guidance, the term “innocent
. landowner” refers only to the unknowing purchasers as defined in section 101(35)(A)(i), Like

2 For a discussion of when EPA will consider providing a prospective purchaser with a
covenant not to sue in light of the Brownfields Amendments, seg “Bona Fide Prospective Purchasers and
. the New Amendments to CERCLA,” B. Breen (May 31, 2001), -

3 CERCLA § 107(q)(1)(C) provides that a person who does not qualify as a contiguous
property owner because he had, or had reason 1o have, knowledge that the property was or could be
contaminated when hé bought the property, may still qualify for a landowner liability protection as a bona
fide prospective purchaser, as long as he meets the criteria set forth in CERCLA § 101(40).
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-contiguous pmperty owners, persons desiring to qualify as ifnocent landowners must perform all
appropriate inquiry prior to purchase and cannot know, or have reason to know, of conmmmation y

- in order to have a viable defense as an mnocent landowner.

1. Dnscussaon R

A party claiming to be a bona fide prospectlve purchaser, contiguous property owner, or
_ section [01(35)(A)(i) innocent landowner bearsthe burden of proving that it meets the '
_conditions of the appllcable landowner liability protection.® Ultimately, courts will determine’
whethier landowners in spécific cases have met the conditions of the landowner liability

. protections and may provide mterprctatlons of the statutory conditions. EPA offers some general a _'

guidance below regarding the common elements.. This guidance is intended to be used by ~
Agency personnel in exercising enforcement discretion. Evaluating whethcr a party meets these
conditions will require careful, fact-specific anaiysas

A. ;f!hceshoid Crg;er: .

To quahfy as a bona fide prospective purchaser, contiguous paoperty owner, or innocent
landowner, a person must perform “all appropriate inquiry” before acqu:rmg the property. Bona
.. fide prospective purchasers and contiguous property owners must, in addition, demonstrate that
they are not potentially liable or “affiliated” with any other persot that is potentially Imb[e for -~
response. costs at the property -

1. Al Apprap}*fate, Inguiry

To meet the statutory criteria of a bona fide prospective purchaser, contiguous property
owner, or innocent landowner, a person must perform “all appropriate inquiry” into the previous
ownership and uses of property before acquisition of the property. CERCLA §§ 101(40)(B), -
YO7(q)( D(A)(viiD), 101(35)(A)(D),(B)(i).' Purchasers of property w1shmg to avail themselves of a
landowner liability protection cannot perform all appropriate inquiry after purchasing
contaminated property. As discussed above, bona fide prospective purchasers may acquire’
property with knowledge of contamination, after performing all appropriate inquiry, and
maintain théir protection from liability, In contrast, knowledge, of reason to know, of

“1 - -contamination priorto purchase deféats the contigucus properly owner hablhty protection and

the innocent landowner liability protection.

. The Brownfields Amendments specify the all appropriate inquiry standard to be applied.
The Brownfields Amendments state that purchasers of property before May 31, 1997 shall take
into accoutit such things as commonly known information about the property, the value of the
‘ property if clean, the ablhty of the- defendant to detect contammaiion, and other stmliar cr[tcrla .




o the American Sociely for Testing and Materials (“ASTM, including the document knows #

Standard B1527 - 97, entitled “Standaid Practice for Environmental Site Assessments; Phase 1
Environmental Site Assessment Process,” are to be used. CERCLA § 101(35)(B){(iv)(I1). The
Brownfields Amendments require EPA, not later than January 2004, to promulgate a regulation
containing standards and practices for all appropriate inquiry and set out criteria that must be

- addressed in EPA’s regulation. CERCLA § 101(35)(B)(ii), (iii). The all appropnate inquiry

standard will thus be the subject of future EPA regulation and guidance,
2, Afﬁh’ation

To meet the statutory criteria of a bona fide prospective purchaser or contiguous property
owner, a party must not be potentially liable or affiliated with any other person who is
potentially liable for response costs.® Neither the bona fide prospective purchaser/contiguous
property owner provisions nor the legislative history define the phrase “affiliated with,” but on
its face the phrase has a broad definition, covering direct and indirect familial relationships, ds

. well as many contractual, corporate, and financial relationships. ‘It appears that Congress

intended the affiliation language to prevent a potentially responsible party from contracting away
its CERCLA liability through a transaction to a family member or related corporate entity. EPA
recognizes that the potential breadth of the term “affiliation” could be taken to an extreme, and

..In exercising its enforcement discretion, EPA intends to be guided by Congress’ intent of
- - preventing transactions stfuctured to avoid liability,

The innocent landowner provision does not contain this “affiii,aﬁo_n” language. In order

5 The bona fide prospective purchaser provision provides, in pértinent part:

NO AFFILIATION—The person is not—(i) potentially liable, or affiliated with any other
person that is potentially liable, for response costs at a facility through— (1) any direct or
" indirect familial relationship; or (II) any contractual, corporate, or financial relationship
{other than a contractual, corporate, or financial relationship that is created by the
instruments by which title to the facility is conveyed or financed or by a contract for the
sale of goods or services); or (if) the result of a reorganization of a business entity that
- was potentla!ly liable, CERCLA. § ]01(40)(11)

The contiguous property owner provision prowdes in pertinent part;

" NOT CONSIDERED TO BE AN OWNER OR OPERATOR= . , , (ii) the person is not— (1)

poientially liable, or affiliated with any other person that is poteniially liable, for response ‘

costs at a facility through any direct or indirect familiat relationship or any contractual,
corporate, ot financial relationship (other than a contractual, corporate, or financial
relationship that is created by a contract for the sale of goods or services); or (I1) the
result of a reorganization of a busmess entity that was potentially liable[.] CERCLA §

TOH@IYAN). -



to meet the statutory ¢riteria of the innocent landowner liability protection, however, a person
tust establish by a preponderance of the evidence 1hat the act or omission that caused the releaqe_ .

or threat of release of hazardous substances and the resulting damages were caused by a third
party with whom the person does not have an employment, agency, or contractual relatlonshlp
Contractua[ relataonshlp is defi ned in secuon 101(35)(A).

B. Continuing Obligations

[

Several of the conditions a landowner must meet in order to achieve and maintain a
Jandowner liability protection are continuing obligations. This section discusses those
continuing obhgatmm' (1) complying with land use restrictions and institutional controls; (2)
taking reasonable §teps with respect to hazardous substance releases; (3) prov1d1ng full

‘cooperation, assmtance and access to persons that are authorized to conduct response actions or

natural resource restoration; (4) complying with information requests and admmlstrahve

- subpoenas and (5) prov1dmg legally required notices.

1. Land Use Restrictions and Instztutzonal Conzro!.s'

The bona fide prospective purchaser, cdntiguous propérty owner, and innocent landowner
provisions all require compliance with the following ongomg obligations as.a condition for
‘maintaining a landowner liability protection:

— the person is in compliance with any land use restrlctlons established or relied on
in connect;on with the response action and :

- the person does not impede the effectiveness or integrity of any institutional
- control employed in connection with a response action.

CERCLA §§ 101(d0)(F), 107(q)(1)(A)(V), 101(35)(A) Imtnaily, there are two 1mportant pomts

* warth noting about these provisions. First, because institutional controls are often used to
implement land use restrictions, failing to comply with a land use restriction may also impede

the effectiveness or integrity of an institutional control, and vice versa. As explained below,
however, these two provisions do set forth distinct requ:rements Second, these are ongoing

~ obligations and, thérefore, EPA believes the statute requires bona fide prOSpective purchasers,
contiguous property owners, and innocent landowners to comply with land use restrictions and to

. implement institutional controls even if the restrictions or msntutlonai contro]s weré not m place

at the time the person purchased the property. : L

Inst;tutaonal controls are admlmstratwe and iegal controls that minimize. the potenual for .

human exposure to contamination and protect the integrity of remedies by limiting land or




resource use, providing information to medify behavior, or both.* For example, an institutional

‘control might prohibit the drilling of a drinking water well in a contaminated aquifer or
disturbing contaminated soils. EPA typically uses institutional contiols whenever contamination
precludes unlimited use and unrestricted exposure at the property. Institutional controls are

often needed both before and after completion of the remedial action. Also, institutional controls

may need to remain in place for an indefinite duration and, therefore, generally need to survive
changes in property ownership (i.e., ron with the land) to be legally and practically effective.

~ Generally, EPA places institutional controls into four categoriés:
(1) governmental controls (e.g., zoning); :
(2) proprietary controls (e.g., covenants, easements);
(3) énforcement documents (e.g., orders, consent decrees); and
4 informatio’na! devices (e.g., land record/deed notices).

Instttutlonai controls often require a property owner to take steps to implement the controls, such -

‘s convcymg a property interest (¢.g., an easement or resirictive covenant) to another party such
' as a governmental entity, thus providing that party with the right to enforce a land.use restr:ctlon,
applying fora zonmg change or recording a notice in the land records.

_ Because institutional controls are tools used to Himit exposure to contamination or protect
a remedy by limiting land vse, they are ofien used to implement or establish Iand use restrictions
relied on in connection with the response action. However, the Brownfields Amendments

- require compliance with land use restrictions relied on in connection with the response action,

- even if those restrictions have not been properly implemented through the use of an enforceable
.institutional control. Generally, a land use restriction may be considered “relied on™ when the
- restriction is identified as a component of the remedy. Land use restrictions relied on in

connection with a response action may be documented in several places depending on the
program under which the response action was conducted, including: a risk assessment; a remedy
decision document; a remedy design document; a permit, order, or consent decree; under some
state response programs, a statute (e.g,, no groundwater wells when relying on natural
atienuation); or, in other documents developed in conjunction with a response action.

An institutional control may not serve the purpose of implementing a land use restriction
for a variety of reasons, including: (1) the institutional control is never, or has yet to be,
implemented; (2) the property owner or other persons using the property impede the
effectiveness of the institutional controls in some way and the party responsible for enforcement
of the institutional controls neglects to take sufficient measures to bring those persons into

“compliance; or (3) a court finds the controls to be unenforceable. For example, a chosen remedy -

might rely on an ordinance that prevents groundwater from being vsed as drinking water. If the
local government failed to enact the ordinance, later changed the ordinance to allow for drinking

¢ For additional information on institutional controls, see “Insntutlona} Controis. A Site

Manager s Guide to Identifying, Evaluating, and Selecting Institutional Controls at Superfund and RCRA

Corrective Action Cleanups,” September 2000, (OSWER Directive 9355.0-74FS-P),
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water use, or failed to enforce the ordmance, a lanc[ownor is still requrrcd to comply with the
groundwater use restriction identified as part of the remedy to maintain its landowner liability
protect:on Unless authorrzed by the rcgulatory ageticy responsrble for oversecmg the remedy, if -
action, the owner will forfeit the habrhty protection and EPA may use jts CERCLA authorities to
order the owner to remedy the violation, or EPA may remedy the violation itself and seek cost
recavery from the noncompliant landowner

.In order to meet the statutory 'Criteria.of a bona fide prospective purchaser, contiguous
property owner, or innocent landowner, a patty may not impede the effectiveness or integrity of
any institutional control employed in connection with a response-action. See CERCLA §§
10140 (F)(ii), 107(q)(1)(A)(v)({I), 101(35)(A)(iii). Impeding the effectiveness or integrity of an
institutional control does not require a physical disturbance or disruption of the land. A
iandowner could jeopardize the reliability of an institutional control through actions short of
violating restrictions on land use. In fact, not all institutional controls actually restrict the use of
- land. For exaniple, EPA and State programs often use notices to convey information regarding
contamination on site rathér than actually restricting the'use. To do this, EPA or a State may.
require a notice to be placéd in the land records. If a lJandowner removed the notice, the removal
‘would impede the effectiveness of the institutional control.” A similar requirement is for a
landowner to give notice of any institutional controls on the property to a purchaser of the =~ . | IR i
property. Failure to give this notice may impede the effectiveness of the control. Another ‘ :
example of impeding the effectiveness of an institutional control would be if a landowner applics - .
for-a zoning change or variance when the current designated use of the property was intended.to ~ - |
act as an fnstitutional control, Finally, EPA might also-consider a landowner’s refusal o assist ‘ :
in the implementation of an institutional control employed in connection with the response
actjon, such as not recording & deed nétice or not agreeing to an easement or covenant, to =~
constitute a violation of the requirement not to impede the effectiveness or integrity ofan
institutional control 7 :

An owner may seek changes to land use restrictions and institutional controls relied on in , ‘
connection with a response action by following procedures required by the regulatory agency o T
"~ responsible for overseeing the orrgmai response action. Certain restrictions and institutional o
controls may not need to remiain in place in perpetuity. For example, changed site conditions, . -~ - .~
* suchi 4s natural attefiuation or additiorial cleaniup, may alléviate thé néed for restrictionsor ~ .
institutional controls. If an owner believes changed site conditions warrant a change in land or
resource use or is interested in petforming additional response agtions that would eliminate the
need for particular restrictions and controls, the owner should review and follow the apptopriate
regulatory agency proccdures prror to undertakmg any action that may v:olate the requirements
- of thrs provisiof. _ : _ o S _ L -

§




gy é:";S‘teps"""
a, Overview

Congress, in enacting the landowner liability protections, included the condition that
bena fide prospective purchasers, contiguous property owners, and innocent landowners take
“reasonable steps” with respect to hazardous substance releases to do all of the following:

- Stop continuing releases,

- Prevent threatened future releases, and

- Prevent or limit human, environmental, or natural resource exposure 1o
earlier hazardous substance releases.

' CERCLA §§ 101(40)(D), 107(q)(1)(A)(iii), 101(35)(B)()AN. Congress included this condition

as an incentive for certain owners of contaminated properties to avoid CERCLA liability by,

. among other things, acting responsibly where hazardous substances are present on theit property.
In adding this new requirement, Congress adopted an approach that is consonant with traditional -

common faw principles and the existing CERCLA “due care” requirement.’

By making the landowner lability protections subJect to the obligation to take

“reasonable steps,” EPA believes Congress intended to balance the desire to protect certain
_»landowners from CERCLA liability with the need to ensure the protection of human health and
« the erivironment. In requiring reasonable steps from parties qualifying for landowner liability
-protections, EPA believes Congress did not-intend to create, as a general matter, the same types
of response obligations that exist for a CERCLA liable party (e.g., removal of contaminated soil,

8 'CERCLA § 101(40)(D), the bona fide prospective purchaser reasonable steps provision,

-provides: “[t]he person exercises appropriate care with respect to hazardous substances found at the

facility by taking reasonable steps to— (i) stop any continuing release; (ii) prevent any threatened future

© . release; and (1ii) prevent or limit humen, enwronmental or natural resource exposure to any previously

released hazardous substance,”

CERCLA. § IO?(q)(])(A) the contxguous property owner reasonable steps prowswn, prov:des

* “the person takes.reasonable steps to— (I) stop any continuing release; (1Y) prevent any threatened future

release; and (III) prevent or limit human, environmental, or natural resource exposure to any hazardous-

-substance released on of from property owned by that person.”

CERCLA § 101(35)(B)(Il}, the innocent landowner reasonable steps provision, provides: “the
defendant took reasonable steps to- (aa) stop any continuing release; (bb) prevent any threatened future
release; and (cc) prevent or limit any human, environmental, or natural resource exPosure 1o any
prevmusly released hazardous substance »

* See mnoaent landowner provmmn, CERCLA § 107(b)(3)(a)
9



extraction and treatment of contaminated groundwater).”® Indeed, the contlguous property
owner provision’s legislative history states that absent “exceptional circumstances . . . , these
persons are hot expected to-conduct ground water investigations or install remed;atlon systems,
or undertake other response actions that would be more properly. paid for by the responsible
parties who caused the contamination.” §. Rep. No. 107-2, at 11 {2001). In addition, the

... Brownficids Amendments provide that contiguous property owners are generally not requtrcd to
conduct groundwater investigations or to install ground water remediation systems. CERCLA §
H07((I D). Nevertheless, it seems clear that Congress also did not-intend to allow a
landowner to ignore the potential dangers associated with hazardous substances.on its property.

Although the reasonable steps legal standatd is the same for the three landowner
provisions, the obhgatlom may differ to some extent because of other differences among the
three statutory provisions, For example, as noted earlicr, one of the conditions is that a person -
claiming the status of a bona fide prospective purchaser, contiguous property ownet, ot innocent

. landowner must have “carried out all appropriate inquities” into.the previous ownership and uses

- of the facility in accordance with generally accepted good commercial and customary standards
and practices: CERCLA §§ 101(40)(B), 107(q(I(A)(viii), 101(35)}(B). However, fora
contignous property owner or innocent landowner, knowledge of contamination defeats
eligibility for the liability protection. A bona fide prospective purchaser may purchase with
knowledge of the contamination and still be eligible for the liability pmtecuon Thus, only the-
bona fide prospective purchaser could purchase a.contaminated property that is, for example, on
CERCLA s Natmnal Priorities List"” or is undergoing active cleanup under an EPA or State-

‘ 1o There could be unusual circumstances where the reasonable steps required of a bona fide
prospectwe purchaser, contiguous propetly owner, or innocent landowner would be akin to the

- obligations of a potentially responsible party (e.g., the only remaining response action is institutional.

controls ot moritoring, the benefit of the response action will inure primarily to the landowner, of the

landowner is the only persoft in a position to prevent or limit an immediate hazard). This may be more™ -

tikely to arise in the context of a bona fide prospective purchaser as the purchaser may buy the property

' wat.h knowlcdge of the contammatmn

e _ CERCLA§ 107(q)(1)(D) prowdes.

GROUND WATER. - With re%pﬁct {o a hazardous substance from one or more sources that
are not on the property of a person that is a contiguous property owner that enters ground
water benéath the property of the person so!ely as‘a result of subsurface migration in an
aquifer, subparagraph (A)(iii) shall not require the person to conduct ground water
investigations or to install ground water femediation systems, except in accordance with
the policy of the Environmental Protection Agency concerning owners of property
' contammg contammated aquifers, datad May 24 1995
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cleanup program, and still maintain his llabllzty protectlon Cm—

The pre-purchase “appropriate inquiry” by the bona fide prospective purchaser will most

- likely inform the bona fide prospective purchaser as to the nature and extent of contamination on

_ the property and what might be considered reasonable steps regarding the contamination - - how
* to stop continuing releases, prevent threatened future releases, and prevent or limit human,
environmental, and natural resource exposures. Knowledge of contamination and the ,
opportunity to plan prior to purchase should be factors in evaluating what are reasonable steps, '

and could result in greater reasonable steps obligations for a bona fide prospective purchaser.!

* Because the pre-purchase “approprlate inquiry” performed by a contiguous property owner or
innocent landowner must result in no knowledge of the contamination for the landowner liability
protection to apply, the context for evaluating reasonable steps for such parties is different. That
is, reasonable steps in the context of a purchase by a bona fide prospective purchaser may differ
from reasonable steps for the other protected landowner categories (who did not have knowledge
or an opportunity to plan prior to purchase). Once a contiguous property owner or innocent

landowner learns that contamination exists on his property, then he must {ake rg;asonable steps -
considering the avallable information about the property contamination.

The required reasonable steps relate only to responding to contamination for which the -
..bona fide prospective purchaser, contiguous property owner, or innocent landowner is not
. responsible, Activities on the property subsequent to purchase that result in new contamination

- -,;can give rise to full CERCLA liability, That is, more than reasonable steps will likely be

required from the landowner if there is new hazardous substance contamination on the

- landowner’s property for which the landowner is liable. See, e.g, CERCLA § 101(40)(A)

(requiring a bona fide prospective purchaser to show “{a)ll disposal of hazardous subs.tances at
 the facility occurred before the person acqmred the facility™).

As part of the third party defense that pre-dates the Brownfields Amendments and *
continues to be a distinet requirement for innocent landowners, CERCLA requires the exercise
of “due care with respect to the hazardous substance concermned, taking into consideration the
‘characteristics of such hazardous substance, in light of all the relevant facts and circumstances.”
CERCLA § 107(b)(3)(a). The due care language differs from the Brownfields Amendmenis’

new reasonable steps language. However, the existing case law on due care provides a reference .

point for evaluating the reasonable steps requirement. When courts have examined-the due care
requirement in the coniext of the pre-existing innocent landowner defense, they have generally
concluded that a landowner should take some positive or affirmative step(s) when confronted
with hazardous substances on its property. Because the due care cases cited in Attachment B-
(see Section IIL.B.2.b “Questions and Answers,” below) interpret the due care statutory language
and not the reasonable steps statutory language, they are provided as a reference point for the-
reasonable steps analysis, but are not intended to define reasonable steps.

The reasonable steps determination will be a site-specific, fact-based inquiry. That

13 As noted earlier, section 107(r)(2) provides EPA witha windf_zill lien on the property.
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_inquiry should take into account the different elements of the landowner liability protections and.
- should reflect the balance that Congress sought between protecting certain landowners from '
CERCLA habihty and assurmg contmued protectxon of human heallh and lhe enwronment

Attachment B provndes some questlons and answers mtendcd as general guxdance on J the
_ guestion of what actions may constitute reasonable steps

b. Sxte-Spemﬂc Comfort/Status Lettcrs Addressing Reasonable Steps

C Conmstent with its “?ohcy on the Issuance of Comfort/Status Letters,” (1997
Comfort/Status Letter Policy™), 62 Fed, Reg. 4,624 (1997), EPA may, in its discretion, provide a -
comfort/status letter addressing reasonable steps at a specific site, upon request. EPA anticipates -
that such letters will bé limited to sites with significant federal involvement such that the Agency
has sufficient information to form a basis for suggesting reasonable steps (e.g., the site is on the -

National Priorities List or EPA has conducted or is conducting a removal action on the site). In. = .

addition, as the 1997 Comfort/Status Letter Policy provides, “[i]t is not EPA’s intent lo become
involved in typical real estate transactions. Rather, EPA intends to limit the use of . . . comfort

‘ . to where it may facilitate the cleanup and redevelopment of brownfields, where there is the

realistic perception or probability of incurring Superfund liability, and where there i$ no other
mechanism available to adequately address the patty’s concerns.” 1d. In its discretion, a Region
may conclude in a given case that it is not necessary to opine about reasonable steps because it is
clear that the landowner does not or will not meet other elements of the televant landowner
liability protection. A sample reasonable steps comfort/status letter is attached to this
memorandum (see Attachment C). :

The 1997 Comfort/Status Letter Poilcy recognizes that, at Some sites, the state has ihe ‘
- lead for day-to-day activities and oversight of a response action, and the Policy includes a
- “Sample State Action Letter.” For reasonable steps inquiries at such sites, Regions should
handle responses consistent with the existing 1997 Comfort/Status Letter Policy. In addltmn,
‘where appropriate, if EPA has had the lead at a site with respect to response actiofis (e.g., EPA
has conducted a removal action at the site), but the state will be taking over the lead in the near
future, EPA should coordinate with the state prlor to i 1ssumg a comfort/status letter suggesting
reascmablc steps at the sxte ' :

3, C‘ooperation, Assistance, and Access

The Brownfields Amendments require that bona fide prospective purchasers, contiguous
. property owners, and intocent landownets provide full cooperation, assistance; and access to -
~persons who are authorized to conduct response actions or natural resource restoration atthe
- vessel or facility from which there has been a reiease or threatened release, lncludmg the
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The Brownfields Amendments require bona fide prospective purchasers and contiguous
property owners to be in compliance with, or comply with, any request for informatjon or
administrative subpoena issued by the President under CERCLA. CERCLA §§ 101{40)(G),
107(q)(1)(A)(vi). In particular, EPA expects timely, accurate, and complete responses from all
recipients of section 104(e) information requests. As an exercise of its enforcement discretion,
EPA may consider a person who has made an inconsequential error in responding {e.g., the
person sent the response to the wrong EPA address and missed the response deadline by a day), 2
bona fide prospective purchaser or contiguous property owner, as long as the landowner also
meets the other conditions of the applicable landowner liability protection.

5. Providing Legally Reqm'red Notices

The Brownfields Amendments subject bona fide prospect]ve purchasers and contlguous
_property owners to the same “notice” requirements. Both provisions mandate, in pertinent part,

that “[t}he person provides al} legally required notices with respect to the discovery or release of -

any hazardous substances at the facility.” CERCLA §§ 101(40)(0), 107(q)(1)}{(A)(vii). EPA
believes that Congress’ intent in including this as an ongoing obligation was to ensuré that EPA
. .and other appropriate entities are made aware of hazardous substance releases in a timely

- manner.

“Legally required notices” may include those required under federal, state, and local

laws. Examples of federal notices that may be required include, but are not limited to, those
under: CERCLA § 103 (notification requirements regarding released substances); EPCRA § 304

.(“emergency notification™); and RCRA § 9002 (notification provisions for underground storage

~tanks). The bona fide prospective purchaser and configuous property owner have the burden of
ascertaining what notices are legally required in a given instance and of complying with those
notice requirements. Regions may require these landownets to self-certify that they have -
provided (in the case of contiguous property owners), or will provide within a certain number of
~days of purchasing the property (in the case of bona fide prospective purchasers), all legally
required notices. Such self-certifications may be in the form of a letter signed by-the landowner
as long as the letter is sufficient to.satisfy EPA that apphcable notice requirements have been
met. Like many of the other common elements discussed in this memorandum, providing legally
required notices is an ongoing obligation of any landowner desiring to maintain its status as a
bona fide prospective purchaser of contiguous property owner.

1V,  Conclusion

Evaluating whether a landowner has met the criteria of a particular landowner provision
will require careful, fact-specific analysis by the regions as part of their exercise of enforcement
discretion, This memorandum is intended to provide EPA personnel with some general guidance
oon the commeon elements of the landowner liability protections. As EPA implements the
Brownfields Amendments, it will be critical for the regions to share site-specific experiences and
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information pertaining to the common elements amongst cach other and with the Office of Site -
Remediation Enforcement, in order to ensue national consistericy in the exercise of the S

“Agency’s enforcement discretion. EPA anticipates that its Landowner Liability Protection

Subgroup, which is comprised of members from various headquarters offices, the Offices of

Regional Counsel, the Office 6f Geheral Counsel, and the Department of Justice, will remain

intact for the foresecable future and will be available to serve as a clearinghouse for information
for the regions on the common elements. - : -

Questions and comments regarding this memorandum or site-specific inquiries should be

. directed to Cate Tierney, in OSRE’s Regional Support Division (202-564-4254, . ‘
-« Tierney.Cate@EPA gov), or Greg Madden, in OSRE’s Policy & Program Evaluation Division .

(202-564-4229, Madden. Gregorv@EPA.2ov), - o
V. Disclaimer |

This memorandum is intended solely for the guidance of employees of EPA and the
Department of Justice and it creates no substantive rights for any persons. It is not a regulation .

~ and does not impose legal obligations. EPA will apply the guidance only to the extent

appropriate based.on the facts, .

Paul Connor (OSRE) .
Sandra Connors (OSRE)
Thomas Dunne (OSWER)
~ Benjamin Fisherow (DOJ)
Linda Garczynski (OSWER)
Bruce Gelber (DOJ)
- Steve Luftig (OSWER) | |
Earl Salo (OGC) IR o
- EPA Brownfields Landowner Liability'Pr_otectiOn-S_l_;_l_ag'roup
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Attachment A

Chart Summarizing Applicability of “Common Elements” to Bona Fide Prospective

Purchasers, Contiguous Property Owners, and Section 101(35)(A)(i) Innocent Landowners

All Appropriate Inquiry

S
S
<

No affiliation demonstration

Comphanw with land use restrictions and institutional
controls

<=
<

Taking reasonable steps

Cooperation, assistance, access

S
A}

Compliance with information requests and administrative
subpoenas

HH

<|<lx| =%
<
<

A

Providing legally required notices . | v v E a3

*

*H

Fokk

Although the innocent laﬁdowner provision does not contain this “affiliation” language, in order

- to meet the statuiory criteria of the innocent landowner llablllty protectlon, 8 person must

establish by a preponderance of the evidence. that the act or omissien that caused the release or .
threat of release of hazardous substances and the resulting damages were caused by a third party
with whom the person does not have an employment, agency, or contractual relationship.
CERCLA § 107(b)(3). Contractual relationship is defined in section 101(35)(A).

Compliance with information requests and administrative subpoenas is not specified as a statutory

_ criterion for achieving and maintaining the section 101(35){A)(i) innocent landowner liability

protection, .However, CERCLA requires compliance with administrative subpoenas from ali
persons, and timely, accurate, and complete responses from all reczptenls of EPA information
requests.

Provis'ion of legally required notices is not specified as a statutory criterion for achieving and
maintaining the section 101(35)(A)() innocent landowner liability protection, These
landowners may, however, have notice obligations under federal, state and local laws.

"

‘Common Elements Chart 1 ) ‘ - Attachment A




* Reasonable Steps Quest;ons and Answers

Attachment B

The “reasonable steps” required of a bona ﬁde prospectlve purchaset, contiguous
property owner, or.section 101(35)(A)(i) innocent landowner under CERCLA §§ 101(40)(D),
107(q)(1)(A(iii),. and 101(35)(}3)(1)(1{), will be a site-specific; fact-based inquiry. Although
each ‘site will have its own unique aspects involving individual site analysis, below are some
questions and answers intended t6 provide general guidance on the question of what actions may .
constitute reasonable steps. The answers provide a specific response to the question posed,
without identifying additional actlons that might be necessary as reasonable steps or actions that
may be required under the other statutory conditions for each landowner provision (e. g,
providing cooperation and access). In addition, the answers do not address actions that may be .
required under other federal statutes (e.g., the Resource Conservation and Recovery Act, 42 -
U.8.C. § 6901 et seq.; the Clean Water Act, 33 U.S.C. § 1251, ef seq.; and the Toxic Substances
Control Act, 15 US.C. § 2601 et seq ), and do not address: landowner obligations under state

statutory of common iaw

Notificatio

Q1 Ifa person conducts “all appropriate mqunry” with respcct to a property where EPA has
- conducted a removal action, discovers hazardous$ substance contamination on the property that { is
" unknown to EPA, and then purchases the property, is notlﬁcanon to EPA or the state about the |

contamination a reasonable step?

AL Yes. Fifst, bona fide prospectlve purchasers may have an obhgatlon to provide notice of
the discovery or release of a hazardous substance under the legally required notice provision,

" CERCLA § 10 1(40)(C). Sceond, évett if not squareiy required by the notice conditions,

providing notice of the contamination to appropriate governmental authorities wouldbe a

reasonable step in order to prevent a “threatened future release” and “prevent or limit .
p p p

- exposure,” Congress specifically identified “notifying appropriate Federal, state, and: local
" officials” as a typical reasonable step. S.Rep. N6.107-2, at 11 (2001); see also, Bob’s Beverage
Inc. v.Acme, Inc., 169 F. Supp. 2d 695, 716 (N D. Ohio 1999) (failure to timely. notify EPA and
Ohio EPA of groundwater contamination was factor in'conclusiod that party failed to exercise
* duecare), qff'd, 264 F. 3d 692 (6™ Cir. 2001). It should be noted that the bona fide prospective
purchaser provision is the only one of the three landowner provisions where-a person can
purchase property with knowledge that 1t is eontammated and still quahfy for the landowner

liability protection.

LA 'lhe Brownﬁelds Amendments d;d noi a!ter CERCLA § 114(a), which prov1des

'addxtionat hablitty or reqmrements w;th respect to the release uf hdeIdU!l.‘a bubstdnbt}b w:lhm sueh Siate 2

" Reasonable Steps 0§ & As
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Site Restrictions

QL Where a property owner dlscovers unauthorlzed dumpmg of hazardous substances ona '
~ pottion of her property, are site access restrictions reasonable steps? -

A2; Site restrictions are likely appropriate as a first step, once the dumping is known to the
owner. Reasonable steps include. preventing or limiting “human, environmental, or natyral
resource exposure” to hazardous substances. CERCLA §§ 101(40)(D)(ii1), 107{q)(1)(A)iD(IIY),
H01(35)B)([AX(IN(cc). The legislative history for the contiguous property owner provision
specifically notes that “crecting and maintaining signs or fences to prevent public exposure” may
be typical reasonable steps. S. Rep. No. 107-2, at 11 (2001); see also, Idylwoods Assoc, v,

- Mader Capital, Ing., 915 F. Supp, 1290, 1301 (W.D.N.Y, 1996} (failure to restrict access by
erecting signs or hiring security personnel was factor in evaluating due care), aff"d on reh’g, 956 ’
F. Supp. 410, 419-20 (W.D.N.Y. 1997); New York v. Delmonte, No. 98-CV-0649E, 2060 WL
432838, *4 (W.D.N.Y, Mar. 31, 2000) {failure to limit access desplte knowledge of thpassers
-~ was not dug care}.

) Contammg Releasgs or Threatened Rélea_s_e_g

Q3: 1f anew property owner discovers some deteriorating 55 gallon drums containing unknown
" material among empty drums in an old warehouse on her property, would segregation of the

e -drums and identiﬁcation of the mai'erial in the drums constitute reasonable steps?

: A3 Yes, segregation and ldentlﬁcatlon of potential hazards would likely be approprlatc ﬁrst
steps. Reasonable steps must be taken to “prevent any threatened future release.” CERCLA §§
101(40)(D)(i1), 107(q(1)A)GIDID, 101(35)BYDHID(bL). To the extent the drums have the
potential to leak, segregation and containment (e.g., drum overpack) would prevent mishandling
and releases to the environment, For storage and handling purposes, an identification of the
‘potential hazards from the material will likely be necessary. Additional identification steps
- ‘would likely be necessary for subsequent disposal or resale if the material had commercial value,

Q4: Ifa property owner discovers that the conta:nment system for an on-site waste plie has
been breached, do reasonablc steps include repalrmg the breach?

Ad: One of the reasonable steps obligations is to “stop any continuing release.” CERCLA §§
101(40)D)(M), 107((1AXED(D, 101(35)(B)(i)(I1)(aa). In general, the property owner should
take actions to prevent contaminant migration where there is a breach from an existing
containment system. Both Congress and the courts have identified maintenance of hazardous
substance migration controls as relevant property owner obligations. For example, in discussing
contiguous property owners’ obligations for migrating groundwater plumes, Congress identified
“maintaining any existing barrier or other elements of a response action on their property that

Reasonable Steps Qs & As -2 ‘ ' Attackment B




address the contaminated piume”asatypical reasonahle step. S Rep No 107-2, at 11 (2001), oo
C h, |

see also, Franklin Cou : .
240 F.3d 534, 548 (6™ Cir. 2001) (faliure fo prompt]y erect batrier that allowed migration was .

“not due care); United States v. DiBiase Saler rust, No. Civ, A. 91-11028-MA, 1993 -
WL 729662, *7 (1. Mass. Nov. 19, 1993) (faliurc to reinforce waste pit berins was factor.in

~ concluding no due care), aff’d, 45.F.3d 541, 545 (1® Cir. 1995). In many instances, the current
" property owner will have respons1b111ty for maintenance of the contajntnent system. If the

property owner has respon31b111ty for maintenance of the system as part of het property purchase,-

then she should repair the breach. In other instances, someone other than the current landowner
-may have assumed that responsibility (c.g., a prior owner or other liable parties that sigred a
consent decree with EPA and/or a State). [f someone other than the property ownet has
responsibility for majntenance of the containiment system pursuant to a'contract o other

agreement, then the question is more complicated. At a minimum, the current owner should give

notice to the person responsible for the containment system and to the government. Moreover,
addltlonal aotlons to preVent contaminant migration would likely be appropnate :

QS: if a bona fide prospective purchaser buys property at a Superfund site where part of the
- approved remedy is an asphalt parking lot cap, but the entity -or entities responsible for
implemeriting the remedy (e.g,, PRPs who signed a.consent decrée) are unable to repair the |
‘dctcr[oratmg cap (e.g., the PRPs are now defunct), should the bona fide prospectlve purchaser
repalr the deteriorating asphalt parking lot cap as reasonable steps? :

A5 Taking “reasonable steps” includes steps to: “preve‘nt_ or limit any human, envitonmental, or
‘natural resource exposure to any previously released hazardous substances,” CERCLA §§
101(40)(D)(iii), 107’(q)(1)(A)(iii)(III), 101(35)B)(i)(IN){cc). In this instance, the current

* landowner may be in the best position to 1dent1fy and quickly take stcps to repau' the asphalt éap |

and prevent addttaona! expOSurcs ‘

) Bemedlatm

Qé: If a property is underlam by contaminated groundwater emanating fromn a souree on a’
contiguous or adjacent property, do reasonable steps include remediating the groundwater? -

"AG: Generally not. Absent exceptional circumstances, EPA will not look to & landowner whose

- property is not a source of"a telease to conduct groundwater mvestlgatlons or install groundwater
- remediation systems. Since 1995, EPA’s policy has been that, in the abserige of exceptional
c1rcumstances, Such a property ownet did not have “to take any affirmative step§ to mvestlgate
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‘steps for a contiguous property owner “shall not require the person to conduct groundwater
- investigations or fo install groundwater remediation systems,” except in accordance with that ‘
policy. See CERCLA § 107(q)(1)(D). The policy does not apply “where the propesty contains a

groundwater well, the existence or operation of which may affect the migration of contamination
in the affected area.” 1995 Contaminated Aquifers Policy, at 5. In such instances, a site-specific
analysis should be used in order to determine reasonable steps.. In some instances, reasonable

_steps may simply mean operation of the groundwater well consistent wzth the selected remedy,

In other instances, more could be required.

Q7 Ifa protected landowner discovers a prevxously unknown release of a hazardous substance
from a source on her property, must she remedxate the release? - e

A7: Provided the landowner is not otherwise liable for the release from the source, she should
take some affirmative steps to “stop the continuing release,” but EPA would not, absent unusual
circumstances, look to her for performance of complete remedial measures, However, notice to
appropriate governmental officials and containment or other measures to mitigate the release
would probably be considered appropriate. Comparg Lincoln Properties, Ltd. v. Higgins, 823 F.
Supp. 1528, 1543-44 (E.D. Calif. 1992) (sealing sewer lines and wells and subsequently
destroying wells to protect against releases helped establish party exercised due care); Redwing

Carriers, Inc. v. Saraland Apariments, 94 F.3d 1489, 1508 (11™ Cir. 1996) (timely development

. of maintenance plan to remove tar seeps was factor in showing due care was exercised); New
. York v, Lashins Arcadg Co,, 91 F.3d 353 (2™ Cir. 1996) (instructing tenants not to discharge

hazardous substances into waste and septic systems, making instructions part of fenancy
requirements, and inspecting to assure compliance with this obligation, helped party establish
due care); with Idylwoods Assoc. v. Mader Capital, Inc., 956.F, Supp. 410,419-20 (W.D.N.Y.
1997) (property owner’s decision to do nothing resulting in spread of contamination to
neighboring creek was not due care); Kerr-McGee Chem. Corp, v. Lefton Iron & Metal Co., 14
F.3d 321, 325 (7" Cir, 1994) (party that “made no attempt to remove those substances or to take
any other positive steps to reduce the threat posed” did not exercise due care). As noted carlier,
if the release is the result of a disposal after the property owner’s purchase, then she may be,
required to undertake full remedial measures as a CERCLA liable party, Also, if the source of

_ the contamnination is on the property, then the property owner will not qualify as a contiguous

property owner but may still qualify as an innocent landowner or a bona fide prospective
purchaser,

Site Irtyestigation

Q8: If a landowner discovers contamination on her property, does the obligation to take
reasonable steps require her to investigate the extent of the contamination?

A8 Generally, wherc the property owner is the first to diseover‘thc contamination, she should
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Absent such an assessment, it

take certain basic actions to assess the extent of contamination,

will be véry difficult to determine what reasonable steps will stop a continuing release, preventa -

threatened future release, or prevent or limit exposure. While a full environmental investigation

" may not be required, doing nothing in the face of a known or suspected environmental hazard .

- would likely be insufficient. See, e.g., United States v. DiBijase Salem Real rust, 1993 WL
729662, *7 (failure to investigate after becoming aware of dangerous sludge pits was factor in =~
concluding-party-did not exercise due care), aff'd, 45 F.3d 541, 545-(1* Cir. 1995); United Stateg
v. A&N Cleaners and Launderers. Inc,, 854 F. Supp. 229 (S.D.N.Y. 1994) (dictum) (failing to
assess environmental threats after discovery of disposal would be patt of due care analysis),
Where the governthent is actively investigating the propefty, the need for investigation by the .
landowner may be lessened, but the landowner should be careful not to rely on the fact that the
government has been notified of a hazard on her property as a shield to potential liability where

- she fails to conduct any investigation of a known hazard on her property: Compare New York v.
- Lashing Arcade Co., 91 F.3d 353, 361 (2™ Cir. 1996) (no obligation to investigate where RI/FS
already commissioned) with DiBiase Salem Realty Trust, 1993 WL 729662, *7 (State
Department of Environmental Quality knowledge of hazard did not remove owner’s obligation

_to make some assessment of site conditions), aff'd, 45F.3d 541, 545 (1* Cir. 1995).

Perfog‘ mance of EDPA Approved Remedy

Q9: If a hew purchaser agrees to assume the obligations of a prior owner PRP, as such
. obligations are defined in an order or consent decree issued or enteted into by the prior owner
and EPA, will compliance with those. obligations satisfy the reasonable steps requirement?

- A9 Ye, in most cases compliance with the obligations of an EPA order or consent decree will
satisfy the reasonable steps requirement so long as the order or consent decree comprehensively
addresses the obligations of the prior owner through completion of the remedy. Tt should be
noted that not all orders or consent decrees identify obligations through completion of the *

remedy and some have open-ended cleanup ob:l'igation_s.

i
i
[
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‘AttachmentC

Sample Federal Superfund Interest Reasonable Steps Letter

_ The sample comfort/status leiter below may be used in the exercise of enforcement
discretion where EPA has sufficient information regarding the site to have assessed the

. hazardous substance contamination and has énough information about the property to. make

suggestions as to steps necessary o satisfy the “reasonable steps™ requivement. In addition, like .

any comfort/status letter, the letters should be provided in accordance with EPA's

. “Comfort/Status Letter Policy.” That is, they are not necessary oy appropriate for purely
private veal estote transactions. Such letters may be issued when: (1) there is a realistic

perception or probability of incurring Superfund liability, (2) such comfort will facilitate the

cleanup and redevelopment of a brownfield property, (3) there is no other mechanism to

adequately address the party's concerns, and (4) EPA has sufficient information about the

property to provide a basis for suggesting reasonable steps. '

{Insert Addressee]
Re: [Insert Name or Description of Property] -
Dear [inéért name of requester]:

I am writing in response to your ]ctter dated finsert date] conccrmng the property
referenced above. As you know, the [insert name] property is located within or near the [insext
““name of CERCLIS site.] EPA is currently [insert description of action EPA is taking or

: plans to take and any contammatlon problem.] . .

“The [bona fide prospective purchaser, contiguous property owner, or innocent
landowner] provision states that a person meeting the criteria of [insert section] is protected. -
from CERCLA liability, [For bona fide prospective purchaser only, it may be appropriate to
insert following language: To the extent EPA’s response action increases the fair market
value of the property, EPA may have a windfall lien on the property. The windfall lien is
limited to the increase in fair market value attributable to EPA’s response actton, capped
by EPA’s unrecovered response costs.] (I am enclosing a copy of the relevant statutory
provisions for your reference.) To qualify as a [bona fide prospective purchaser, contiguous
property owner, or section 101(35)(A)(i) innocent landowner}, a person must (among other-
requirements) take “reasonable steps” with respect to stopping continuing releases, preventing
threatened future releases, and preventing or limiting human, environmental, or natural resources
exposure to earlier releases, You have asked what actions you must take, as the [owner or
prospective owner] of the property, to satisfy the “reasonable steps” criterion

As noted above, EPA has conducted a {insert most recentlrelevant action to
“reasonable steps” inquiry taken by EPA] at [insert property name] and has identified a

Sample Federal Superfund Interest
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number of environtﬁéntal concerns. Based on the information EPA has evaluated {o date, EPA
believes that, for an owrier of the property, the following would be appropr:ate reasonable steps
with respect 1o the hazardous substance contamination found at the property:

. [insert paragraphs outlmmg reaspnab!e steps _with reSpect to' each env:rqnmehtal concern]

This letter does not provide a release from CERCLA liability, but only provides -
information with respect to reasonable steps based on the information EPA has available to it.
This letter is based on the nature and extent of contamination known to EPA at this time. If
additional information regarding the nature and extent of hazardous substance contamination at’
[insert property name] becomes available, additional actions may be hecessary to satisfy the
reasonable steps criterion. 'In particular, if hew areas of contamination are identified, you should

ensure that feasonable steps are undertaken. ‘As the property owner, you should ensure that you

are aware of the condition of your property so that you are able o take reasonable steps with
respect to any hazardous substance contamination at or on the property

_ Please-note that the {bona fide prospective purchaser, contiguous property owher,’oi""
innocent landowner] provision has a number of conditions in addition to those requiring the

propetty owner to take reasonable steps. Taking reasonable steps dnd many of the other

* conditions are continuing obligations of the [bona fide prospective purchaser, contiguous

property owner, or section 101(35)(A)(i) innocent landowner}. You will need to assess
whether you satisfy each of the statutory conditions for the [bona fide prospective purchaser,

* contiguons property owner, or mnocent landowner] provision and continue to meet the.

apphcable conditions.

EPA hopes this information is useful to you. If you hiave any questions, or wish to

. discuss this letter, please feel free to contact [insert EPA contact and address]. - '

Sincérely,

. [insert name of EPA contac] I

I3

Sample Federal Superfund Interest - . :
Reasonable Steps Letter ‘ 2 , Attachment C




Attachment No. 7



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
~ WASHINGTON, D.C. 20460

gep 21 200 o
OFFICE OF
ENFORCEMENT AND
COMPLIANCE ASSURANCE

MEMORANDUM

SUBJECT: Enforcement Discretion Guidance Regarding the Affiliation Language of
CERCLA’s Bona Fide Prospective Purchaser and Contiguous Property Owner

Liability Protections
,-\_,_"'x ” - P . _{ A
FROM:  ElliottJ. Gilberg, Director {2l sik éj NI
Office of Site Remediation Enforcement V o

TO: Regional Counsel, Regions I-X
Superfund National Policy Managers, Regions I-X

1. Introduction

Sections 101(40) and 107(q) of the Small Business Liability Relief and Brownfields
Revitalization Act’ (the Brownfields Amendments) provide certain parties, bona fide prospective
purchasers and contiguous property owners, respectively, protection from liability under the
Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA,
commonly referred to as “Superfund™), 42 U.S.C. §§ 9601(40), 9607(q), so long as these parties
meet certain statutory requirements. One requirement is that a party who wishes to be treated as
exempt from CERCLA liability cannot be “affiliated with” another party who is potentially
liable under CERCLA at a facility. As discussed below, EPA recognizes the uncertainty
regarding the potential liability of certain parties under CERCLA, and offers some general
guidance to be considered by EPA in exercising its enforcement discretion.

This memorandum is intended to assist EPA personnel in, on a site-specific basis, exercising the
Agency’s enforcement discretion regarding the affiliation language. It is not a regulation and
does not create new legal obligations or limit or expand obligations under any federal, state,
tribal or local law. It does not create any substantive rights for any persons. In addition, this
guidance does not alier EPA’s policy of not providing no action assurances outside the
framework of a legal settlement.

! pub. L. No. 107-118 (2002).

Internet Address (URL) ¢ htip/www.epa.gov
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Thi: discusses how EPA genecrally intends to exercise its enforcement discretion in

certain circumstances. Specifically, this memorandum focuses on parties who meet sach of the
requirements of the bona fide prospective purchaser or contiguous property owner provisions
except for the requirement prohibiting parties from being “affiliated with any other person that is
potentially liable.” EPA generally intends to apply the guidance only to the extent appropriate
based on the facts. EPA recognizes that each affiliation situation is fact specific, and EPA may
deviate from this guidance as necessary or appropriate based on the facts of each case. EPA may
update this guidance in the future and provide additional examples discussing possible scenarios.

II. Background

A. Affiliation Language in the Bona Fide Prospective Purchaser Provision

The Brownfields Amendments established the bona fide prospective purchaser (BFPP)
provision, which for the first time provided statutory protection from CERCLA liability for
entities that pulChdSG a contaminated facility after January 11, 2002 with knowledge of the
contamination® To be a BFPP, a purchaser must satisfy a number of statutory requirements,
mcludmg that the purchaser not be affiliated with a person that is potentially liable at the
facility.® Specifically, a purchaser cannot be:

(i) potentially liable, or affiliated with any other person that is potentially
liable, for response costs at a facility through
() any direct or indirect familial relationship; or
(II} any contractual, corporate, or financial relationship (other than a
coniractual, corporate, or financial relationship that is created by the
instruments by which title to the facility is conveyed or financed or
by a contract for the sale of goods or services); or
(ii) the result of a reorganization of a business entity that was potentially liable.*

B. Affiliation Language in the Contiguous Property Owner Provision

In addition, the Brownfields Amendments established the Contiguous Property Owner (CPO)
liability protection, which states that:

A person that owns real property that is contiguous to or otherwise similarly

situated with respect to, and that is or may be contaminated by a release or

threatened release of a hazardous substance from, real property that is not owned

by that person shall not be considered to be an owner or operator of a vessel or

facility under [§ 107(a)] solely by reason of the contamination if -

(1) the person did not cause, contribute, or consent to the release or threatened
release;

2 See CERCLA. §§ 101(40), 107(r).
3 For additional information on the BEPP requirements, see CERCLA § 101(40) and EPA’s Interim Guidance Regarding Criteria
Landowners Must Meet in Order to Qualify for Bona Fide Prospective Pyrchaser, Contiguous Property Owner, or Innocent
Landowner Limitations on CERCLA Liability (Common Elements) (Bromm, 3/6/2003) (avatlable at http.//www.epa.gov/
complmnce/resources/po11cses.’cleauup/superfundicommon-elam guide.pdf) (hereinafier “Common Efements Guidance™).
4 CERCLA § 101(40)(H).
2



o A1D) the person is not—

(I) potentially liable, or affiliated with any other person that is potentially
liable, for response costs at a facility through any direct or indirect
familial relationship or any contractual, corporate, or financial
relationship (other than a contractual, corporate, or financial relationship

~that is created by a contract forthe sale of goods orservices); or - -

(II) the resulg of a reorganization of a business entity that was potentially
liable.. .,

The CPO affiliation language differs from the BFPP affiliation language in that there is no
exception that excludes “relationship[s] ... created by the instruments by which title to the
facility is conveyed or financed” from the types of relationships that constitute an affiliation as
there is for the BFPP liability protection.’ Except for this difference, the affiliation language in
the BFPP and CPO provisions is virtually identical.

C. Burden of Proof for Both the BFPP and CPO Liability Protections

The burden of proof for establishing all elements of the BFPP and CPQ provisions, including the
affiliation language, falls on the person seeking the liability protection.” A person seeking
protection under the BFPP and CPO provisions can assert protection from liability without EPA
involvement. Ultimately, if the issue is disputed, the courts will determine whether parties in
specific cases have satisfied the affiliation language in the BFPP and CPO provisions in order to
protect themselves from liability.

CERCLA expressly confers upon EPA the ability to provide certain assurances to CPOs if they
have met the above burden of proof.8 In certain circumstances, a CPO may be eligible for: (1) an
assurance letter from EPA that states that EPA will not take an enforcement action against the
CPO, commonly known as a “no action assurance letter” or (2) a CPO scttlement that will
provide the CPO protection against cost recovery or contribution action.” There is no equivalent
BFPP assurance provision, but there are limited circumstances when EPA may consider using
site-specific tools to provide clarification on EPA’s enforcement intentions for BFPPs. These
tools include comfort/status letters, BFPP-doing-work-agreements, or prospective purchaser
agreements.10

> CERCLA § 107(q)(1)(A).
S CERCLA § FHH(40)(HD(LD.
T CERCLA §§ 101(40) & 107(g)(1)(B).
B CERCLA § 107(q)3). See also Interim Enforcement Discretion Guidance Regarding Contigiwous Property Owners, (Bromm
3/ 13/04) (available at; http://www.epa.gov/compliance/resources/policies/cleanup/superfund/contig-prop.pdf).
Id
10 As stated in previous guidance, EPA believes that the Brownfields Amendments make PPAs from the Federal government
unnecessary in most cases because CERCLA §§ 101(40) and 107(r) atlow parties to purchase property with knowledge of
contamination and not acquire liability under CERCLA. See Bona Fide Prospective Purchasers and the New Amendments to
CERCLA, (Bromm 5/31/02) (available at: http:/fwww.epa.govicompliance/resources/policics/cleanup/superfund/bonf-pp-cercla-
mem.pdf). The Agency recognizes, however, that there may be some limited circumstances where EPA could serve the public
interest by agreeing to provide a PPA. For example, a PPA may be appropriate for a party that does not meet the criteria in
CERCLA § 101(40) because it may have an affiliation with a PRP, but it is nevertheless in the public interest for EPA to
facilitate the transaction by addressing the prospective purchaser’s liability concemns (e.g., through a PPA that provides a
covenant not to sue and contribution protection).
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111,  Discussion

A. Initial Considerations

The affiliation language in both the BFPP and CPO provisions focuses on relationships between
the property owner and any entities that are potentially liable under CERCLA for response costs
at the facility (either the property owned by the person seeking BFPP status or the property
contiguous to a source property). However, before analyzing whether there is a prohibited
affiliation, EPA personnel should consider four preliminary issues.

First, the affiliation language in CERCLA §§ 101(40)(H) and 107(g)(1)(A)(ii} requires that a
person seeking liability protection under the BFPP or CPO provisions not be potentially liable
for response costs at a facility. Therefore, when analyzing the potential BFPP or CPO status of a
person, EPA personnel should first consider whether the person is otherwise a Potentially
Responsible Party (PRP) at the facility under CERCLA § 107(a) (e.g., as an owner/operator at
the time of disposal, a transporter, or an arranger for the disposal of hazardous substances). If so,
the person cannot qualify as a BFPP or a CPO and an affiliation analysis would be unnecessary.

Example # 1. Company A wants to buy a contaminated property and has complied with the
other requirements of the BFPP liability protection. Ten years prior, Company A had operated
a refinery on the contaminated property, during which operation the property was
contaminated with hazardous substances. Assuming Company A is a PRP at the property as
an operator at the time of disposal, Company A would not qualify as a BFPP.

If Company A bought the property adjacent to the contaminated property on which it had
previously operated a refinery, and from which the property purchased by Company A was
contaminated, Company A would not qualify as a CPO assuming it is a PRP at the adjacent

property.

Second, as in all cases where EPA is analyzing a person’s potential BFPP or CPO status for
purposes of deciding whether to exercise its enforcement authority, EPA should consider
whether the entity is in fact the same entity as a PRP or is potentially liable under other
principles of corporate law, such as successor liability. For example, a division of a corporation,
a company that has continued in business under a changed name, or a corporate successor, such
as the survivor of a statutory merger, may appear to be a different entity, but may nevertheless
still be liable under principles of corporate law. After careful analysis, the relationship between
the PRP and the entity in question may lead EPA to decide not to treat that entity as a BFPP or
CPO. This in-depth analysis may also be applicable to questions regarding relationships between
governmental and quasi-governmental entities. States and cities often create divisions that
address certain aspects of governmental services, e.g. waste, roads, or parks. Depending on state
law and how the divisions were created, they may in fact be the same entity as the state or city.
In some cases, this may be readily apparent from examining the document that created the entity,
Analyzing the potentlai BFPP or CPO status of other governmental or qua31 govelnmental
entities may require more extensive research.



.Example # 2:.State. A’s. Department. of Parks.wishes.to. acquire.a.contaminated. property and | ...

has complied with the other requirements of the BFPP provision. State A’s Department of
Waste had previously operated a landfill on the property, during which time the property
became contaminated and State A became a PRP. Assuming the Department of Parks and the
Department of Waste are both divisions of the same enuty, State A, that isa PRP State A s

Department of Parks would not qualify as'a BFPP, "~ 1

If State A’s Department of Parks had bought property adjacent to a contaminated property on
which the Department of Waste had previously operated a landfill, the operation of which
caused the contamination, State A’s Department of Parks would not qualify as a CPO
agsuming the State itself is a PRP at the property.

Third, EPA personnel should analyze whether a business entity asserting BFPP or CPO status is

the result of a reorganization of a liable party through bankruptcy or other corporate

1estructu1mg In such a case, the entity may not be eligible for BFPP or CPO status because it is
“the result of a reorganization of a business entity that was potentially liable,”"’

Example # 3: Company A owns a contaminated site on which it had disposed of hazardous
waste, During corporate reorganization, Company A forms Company B to acquire the
contaminated site. Assuming Company B is the result of a reorganization of the PRP,
Company B would not qualify as a BFPP or a CPO.

Fourth, EPA personnel should consider whether the party with whom a person may have an
affiliation is actually a PRP at the facility. Pursuant to CERCLA §§ 101(40)(H) and
107(g)(1)(A)i), a person cannot qualify as a BFPP or CPO if he or she is affiliated with a
potentially liable party (as opposed to a non-liable party). If the party with whom the potential
BFPP or CPO has a relationship is not a PRP, then an affiliation with that party would not
disqualify the person from BFPP or CPO status. For example, the entity with whom a potential
BFPP or CPO is affiliated could have owned the property at one point in the past, but not at the
time of disposal. Under this scenario, the entity would likely not be liable under CERCLA

§ 107(a)(1) or (2), and the relationship would likely not be a prohibited affiliation.

Example # 4: Mr. X wishes to buy property that was previously owned by his sister. Mr, X’s
sister is not a PRP at the property, because the property did not become contaminated until the
person who bought the property from her, Mr. Y, began a mining operation there. Assuming
Mr, X meets the other requirements of the BFPP or CPO provisions, EPA would treat Mr. X as
a BFPP or CPO.

" CERCLA §§ 101(40(E)(i) and 107(q)(1)(AYID(IL). This may require a review of the documents through which the
restructuring was accomplished, e.g., an approved bankruptey plan or reorganization or asset purchase agreement.
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B Sﬁ\tﬂggyto Exceptions to the “No Affiliations” wagir_ement

Certain types of affiliations between the purchaser of property or owner and other entities do not
disqualify the purchaser of property or owner from BFPP or CPO liability protection under the
language of CERCLA §§ 101(40)(H) or 107(q)(1)(AX(ii). The first of these exceptions to the “no
affiliations” requirement is only for BFPPs, while the second is for both BFPPs and CPOs,

1. Instruments by Which Title to the Facility is Conveyed or Financed

CERCLA § 101(40)(F)(1)(I) provides an important exception to the general requirement that
prospective purchasers may not have an affiliation with a PRP in order to qualify for the BFPP
provision. There is not a similar exception for CPOs. This exception allows contractual,
corporate, or financial relationships that are “created by the instruments by which title to the
facility is conveyed or financed.”

In analyzing a party’s potential BEPP status for the purposes of exercising its enforcement
authority, EPA generally intends to consider deeds or agreements that make transfer of title
possible, such as agreements with a title insurance company or a third-party lender, to be within
the scope of that language.

Example # 5: Company A wishes to purchase a contaminated property and has complied with
the other requirements of the BFPP provision. Company B, the PRP owner of the property, is
willing to sell it, but Company A has concerns about defects to the title for the property.
Company A would like to acquire title insurance through a third party, which will require
Company B to assert certain facts in a signed document. Although this title insurance
agreement is a contractual or financial relationship between Company A and the PRP at the
property, under the exception for relationships created by the instruments by which title to the
facility is conveyed or financed in the affiliation language contained in CERCLA
§ 101(40)(H)(i)(1I), EPA generally intends to exercise its enforcement discretion to treat
Company A as if it were a BFPP so long as it meets the other requirements in the BFPP
provision.

2. Contracis for the Sale of Goods or Services

The affiliation language in CERCLA §§ 101(40)(H) and 107(g)(1)(A)(ii) includes an exemption
that provides that “a contractual, corporate, or financial relationship that is created ... by a
contract for the sale of goods or services™ is not an affiliation that defeats potential liability
protection under the BFPP or CPO provisions.

In analyzing potential BFPP or CPO status for the purpose of exercising its enforcement
authority, EPA generally will adopt a plain language definition of “goods and services” when



guage. For example, “goods” are d

portab S ervices” are defined a8 “e
another.”® Note that, as with all of these examples, the statute requires that the entity asserting
BFPP or CPO status must not otherwise be liable at the facility.

Example # 6: Company A plans to purchase a parcel of property contaminated with hazardous
substances. The current owner is a municipality that is considered to be a PRP at the property.
Company A has performed all appropriate inquiries before purchasing the property and
otherwise plans to comply with the requirements of the BFPP provision. In the past, Company
A paid the municipality snow removal fees for a different property than the one it plans to
purchase. EPA generally intends to exercise its enforcement discretion to treat Company A as
if it were a BFPP because a contract for the snow removal is a contract for a service.

EPA may reach a similar result if Company A were asserting CPO status in purchasing
property adjacent to the municipality-owned parcel above, assuming the other elements of the
CPO provision are met,

C. Special Considerations in Applying the Affiliation Language

The affiliation language in the BFPP and CPO provisions is broad and could potentially
encompass many, if not all, familial relationships, and many corporate or other relationships,
thus having the potential consequence of reducing the number of entities that qualify for these
liability protections, As stated in EPA’s Common Elements Guidance, “It appears that Congress
intended the affiliation language to prevent a potentially responsible party from contracting away
its CERCLA liability through a transaction to a family member or related corporate entity.”*
With this consideration in mind, EPA has identified certain relationships which, in the exercise
of its enforcement discretion, it generally intends »of to treat as disqualifying affiliations. They
include:

1. Relationships at Other Properties: relationships that occur between an
entity seeking BFPP or CPO status with a PRP for properties other than
the one impacted by the contamination or the source property.

2. Post-Acquisition Relationships: relationships between the purchaser and a
PRP that arose after the purchase and sale of the property.

3. Relationships Created During Title Transfer: contractual or financial
documents or relationships that are often executed or created at the time
that title to the property is transferred.

4. Tenants Seeking to Purchase Property They Lease: relationships
established between a tenant and an owner during the leasing process.

These relationships are generally not created to avoid CERCLA liability and, therefore, in
exercising its enforcement discretion on a site-specific basis, EPA generally intends not to treat

12 AMERICAN HERITAGE DICTIONARY 756 (4th ed. 2006).
P Jd at 1591,
¥ Common Rlements Guidance at 5.



them as prohibited affiliations that would prevent a purchaser from being a BFPP or CPO. EPA

will analyze all facts and circumstances surrounding the above relationships in évaliating
whether the relationships were created to avoid CERCLA liability. Examples illustrating these
relationships are provided below.

1. - Relationships at Other Properties

If a purchaser has existing relationships with a PRP at-other properties unrelated to the property
to be purchased, or that do not impact the property itself or the source property, EPA generally
intends to exercise its enforcement discretion and treat the purchaser as a BFPP or CPO, as
appropriate. EPA will analyze such relationships on a case-by-case basis, guided by the general
principles set forth in this document. If the parcel that the person plans to purchase is part of a
larger property, EPA generally intends to focus on just those affiliations that may be related to
that parcel.

Example # 7: Company A wishes to purchase contaminated property from Company B, who is
a PRP owner of the property. Company A and Company B have existing lease agreements at
other properties, on which Company B is not a PRP. The existing lease agreements at other
properties may be considered “contractual . . . relationship{s]” under the affiliation language,
but they are not related to the contaminated property at which Company B is a PRP. If
Company A has complied with the other requirements of the BFPP provisions, EPA generally
intends to exercise its enforcement discretion to treat Company A as if it were a BFPP.

Company A is a potential CPO that purchased contaminated property and had existing lease
agreements at other properties owned by Company C, the owner of the neighboring property,
which is the source of the contamination on Company A’s property. EPA generally intends to
exercise its enforcement discretion to treat Company A as if it were a CPO so long as
Company A complied with the other requirements of the CPO provision.

Example # 8: A city has met the other requirements of the BFPP liability protection and
plans to purchase property from a county that is a PRP at the property. The city has many
existing leases with the county on other parcels of property, but does not have any such
relationships with the county pertaining to the property the city wants to purchase. EPA
generally intends to exercise its enforcement discretion to treat the city as if it were a BFPP
so long as the city’s existing contracts with the county, who is a PRP with respect to the
property, do not relate to the property.

Similarly, if the city purchased property adjacent to the county-owned property above, EPA
generally intends to exercise its enforcement discretion to treat the city as if it were a CPO,
assuming the other elements of the CPO provision are met.




~Lxample #.9; The owner.of an office building learns. that there was a release.of a hazardous

substance on the property next door that has contaminated his property by migrating through
groundwater under his property. The owner of the office building has complied with all of
the other requirements of the CPO provision, but is concerned because he previously had
purchased a separate piece of property from the owner of the adjacent parcel. EPA generally
intends to exercise its enforcemient discretion to treat the owner of the office building as if it
were a CPO because the existing relationship between the two owners does not relate to the
office building property or the source property. =

If the owner of the office building had purchased the property from a PRP, and it had
previously purchased a piece of property unrelated to the office building from that same PRP,
EPA generally intends to treat the owner as a BFPP if all other requirements of the BFPP
provision are met. EPA generally does not intend to treat the other purchase from the PRP
that is unrelated to the source or the office building as if it were a disqualifying affiliation.

2. Post-Acquisition Relationships

EPA generally does not intend to treat familial, contractual, corporate or financial relationships
that arise between either a BFPP or a CPO and a PRP after the acquisition of the property as
disqualifying affiliations. However, in analyzing the facts and circumstances surrounding post-
acquisition relationships, EPA intends to follow the general principles set forth in this
memorarllsdum regarding relationships structured in an attempt by the parties to avoid CERCLA
liability.

Example # 10: Company A acquires an industrial park from Company B that is contaminated.
Company B is a PRP as an owner during the time of disposal at the industrial park. Company
A meets the BFPP criteria and, at the time of purchase, does not have a disqualifying
affiliation with Company B or any other PRP, Later, Company A leases a warehouse within
the industrial park to Company B. So long as Company A maintains compliance with the

discretion to treat Company A as if it were a BFPP,

a CPO so long as Company A complied with the other requirements of the CPO provision.

other requirements of the BFPP provision, EPA generally intends to exercise its enforcement

EPA would generally apply a similar analysis for CPOs. Assume Company A has purchased
an Industrial park from a third party and is now seeking liability protection as a CPQO for
contamination discovered subsequent to purchase that is migrating onto the industrial park
property. If Company A then leases a warehouse within the industrial park to Company B (a
PRP at a site contiguous to the industrial park that is the source of the contamination at issue),
EPA generally intends to exercise its enforcement discretion and treat Company A as if it were

15 See Common Elements Guidance at S,



3. Documents that Typically Accompany Title Transfer ‘

As mentioned above in Section B. 1., the affiliation language in CERCLA § 101{40)(H) provides
an exception which is only applicable to BFPPs. This exception allows contractual, corporate, or
financial relationships that are “created by the instruments by which title to the facility is
conveyed or financed.” EPA generally does not intend fo treat certain contractual or financial
relationships (e.g., certain types of indemnification'® or insurance agreements) that are typically
created as a part of the transfer of title, although perhaps not part of the deed itself, as
disqualifying affiliations.'” In deciding whether to exercise its enforcement discretion regarding
these types of relationships, EPA will analyze the circumstances surrounding the transfer of title
and the specifics of the contractual or financial relationships and follow the general principles set
forth in this memorandum.

4. Tenants Seeking to Purchase Property They Lease

EPA generally intends to consider several issues when deciding how to exercise its enforcement
discretion regarding tenants who purchase property'® from a PRP owner. The first is whether the
tenant/purchaser may be potentially liable for the contamination at the property based on its own
actions. If the tenant/purchaser may already be potentially liable, EPA generally does not intend
to treat the tenant as a BEPP or CPO. If the tenant/purchaser is not liable, EPA should consider
whether the owner/landiord is a PRP or not. If the ownet/landlord is not a PRP, then the lease
would not be a prohibited affiliation. However, if the landlord is a PRP, EPA will analyze the
site-specific facts surrounding the actions of the parties and their relationship in order to
determine whether it would be appropriate to exercise enforcement discretion in treating the
tenant/purchaser as a BFPP or CPO. In that case, the tenant may contact the appropriate EPA
Regional office before purchasing the property so that the Agency and the tenant can work
together to resolve the tenant’s liability concerns.

In addition, EPA has previously issued enforcement discretion guidance (“the Tenants
Guidance”) regarding how tenants may be able to derive BFPP status during their leasehold from
an owner who maintains BFPP status.'® Regarding tenants who may not be able to derive BFPP
status from a BEPP owner because the owner has lost its BFPP status, EPA generally intends to
exercise its enforcement discretion in accordance with the policy set forth in the Tenants
Guidance.

"¢ Although indemnification agreements may allocate responsibitity for cleanup costs between a purchaser and selfer, they do not
relieve a party of its CERCLA liability. See CERCLA § 107(c).

1 Please note, however, that a recent judicial decision addressed the applicability of the “no affiliation” requirement to a liability
release agreement, which the court held was one basis, among others, for rejecting a parly’s claim for liability protection as a
BEPP. Ashley I of Charleston, LLC v. PCS Nitrogen, Inc., 2011 WL 2119256 (D.8.C. May 27, 2011), appeal filed, No. 11-1662
(4" Cir, June 24, 2011). Based on the facts before if, the court found that the purchaser failed to satisfy the “no affiliation”
requirement due to a release agreement, in which the purchaser agreed to release the seller as to environmentai liability at the site
at issue, and the purchaser’s subsequent efforts to dissuade EPA from taking an enforcement action against the seller, fd. at 60,
'8 Hercinafter referred to as “tenant/purchaser.”

" 1f the landlord is not & PRP by virtue of qualifying as a BFPP, the tenant may atready be a BEPP. See Enforcement Discretion
Guidance Regarding the Applicability of the Bena Fide Prospective Purchaser Definition in CERCLA § 101(40) to Tenants,
(Nakayama and Bedine 1/14/09) (available at: hitp://www.cpa.gov/compliance/resources/policics/cleanup/superfund/bfpp-tenant-

mem.pdf). '
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AT

Questions regarding this guidance and affiliation questions in general should be directed to Mary
Godwin in EPA’s Office of Site Remediation Enforcement at (202) 564-5114 or
godwinmary@epa.gov and to the Brownfield Coordinator in the appropriate EPA Regional
office {please see hilp://www.epa.gov/brownfields/corentet htm for contact information).

ce: Karin Leff, OSRE
Greg Sullivan, OSRE
David Lloyd, OBLR
John Michaud, OGC
Jennifer Lewis, OGC
Daniel Schramm, OGC
Jim Woolford, OSRTI
Ben Fisherow, DOJ
Leslie Allen, DOJ
EPA Brownfields Affiliation Workgroup
EPA BART National Workgroup
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